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WituiAM B. ALLEN, plaintiff in error, vs. THE ATLANTA 
STREET RAILRVAD CoMPANY, defendant in error. 


1, A father cannot maintain an action for damages on account of the homi- 
cide of his infant child, who was, at the time of his death, incapable of 
rendering him any service. 

. Where an action is brought by a father against a railroad company for 
damages sustained by reason of the homicide of his child, and the ¢ort 
complained of, Arima facie, amounts to a felony, he must allege in his de- 
claration that he has prosecuted the agent of the company on the criminal 
side of the court, or set forth a good excuse for his failure to do so. 


Parent and child. Torts. Damages. Before Judge Hop- 
Kins. Fulton Superior Court. April Term, 1875. 


Reported in the decision. 


, 8. B. Spencer; P. L. Mynatt, for plaintiff in error. 


*In the vacation following the January term, 1875, Judges McCay and Trippe resigned. 
They were respectively succeeded by Judges BLecKLey and Jackson. 
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Allen vs. The Atlanta Street Railroad Company. 


CanDLER & THomson; A. W. Hammonp & Son, for 
defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for killing his male child of the 
age of two years. The plaintiff alleges in his declaration, 
that the defendant, by means of the carelessness and negligence 
of its agents, in the management of its street railway cars, ran 
against, struck down, ran over, and crushed the body of his 
said child, whilst in the act of crossing Marietta street, a pub- 
lic street in the city of Atlanta, without blame or fault on 
the part of said child, whereby the said child died thirteen 
days after the infliction of said injury by the defendant. The 
plaintiff also alleges that his child was sound and healthy, 
and that the services of his said child would have become, at 
an early day, of great value to him, to-wit: the sum of $3,000 
for services to be rendered by his said child, until he had at- 
tained the age of twenty-one years, of which, the plaintiff 
alleges, he has been deprived by the negligence and careless- 
ness of the defendant. ‘The defendant demurred to the plain- 
tiff’s declaration on the gronnd that no legal cause of action 
was alleged therein which would entitle the plaintiff to. re- 
cover the damages which he claimed. The court sustained 
the demurrer and the plaintiff excepted. 

1. In the case of the Georgia Railroad Company vs. Wynn, 
42 Georgia Reports, 331, it was held that the 297 Ist section of 
the Code, providing for the recovery of damages for physical 
injuries, limited the right of recovery to a widow, or if no 
widow, then to the child or children, for the homicide of the 
husband or parent. ‘The damages claimed in this case, are not 
for the homicide of a husband or parent. The plaintiff, how- 
ever, insists that he does not claim damages for the homicide 
of his child, but for the loss of the services which his child 
would have rendered him until twenty-one years of age, if he 
had not been killed by the defendant, or its agents, as alleged 
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in his declaration. The 2960th section of the Code declares 
that “every person may recover for torts committed to himself, 
or his wife, or his child, or his ward, or his servant.” This 
section of the Code as to the relative rights of parent and 
child, master and servant, etc., should be construed in the light 
of the common: law of force in this state, for it is not to be 
presumed that the legislature intended to alter or change the 
common law in relation to the relative rights of parent and 
_ child, master and servant, and the remedies provided for the 
maintenance and enforcement of the same, unless it has done 
so in express terms, or by necessary implication. Therefore, 
under this section of the Code, every person in this state may 
recover damages for, torts committed to himself, or his wife, or 
his child, or his ward, or his servant, as he was authorized to 
do by the common law, except when the alleged tort is for any 
violent injury, or attempt to commit a physical injury illegal- 
ly upon a person ; if such injury amounts to a felony as de- 
fined by the Code, then, the person injured, must either sim- 
ultaneously, or concurrently, or previously, prosecute for the 
same, or allege a good excuse for the failure so to prosecute : 
Code, section 2970. This section of the Code alters the com- 
mon law so far as to allow the injured party to recover dam- 
ages for the tort in cases of felony, provided he will prosecute 
for the same on the criminal side of the court as specified 
therein. The object of this section is to prevent the injured 
party from condoning the offense against the public for mere 
pecuniary considerations in the shape of damages, in cases of 
felony. By the common law, to entitle the parent to recover 
damages for a tort done to his child, ‘the gist of the action is 
the loss of the services of the child by the parent. In Shields 
vs. Yonge, 15 Georgia Reports, 356, this principle of the com- 
mon law was fully recognized. In that case the court say, 
“may a father treat his minor son as his servant, and sue for 
an injury to the son as for an injury to a servant? If the 
son be old enough to render service, the father may,” citing 
authorities in support of that proposition which sustain it. In 


that case, the son was eighteen years of age, and capable of 
VOL. LIV. 33. ‘ 





506 SUPREME COURT OF GEORGIA. 


Allen vs. The Atlanta Street Railroad Company. 





rendering service. In the case now before us, the child was 
but two years old and incapable of rendering any service at 
the time the alleged tort was committed, of which the pa- 
‘rent complains as an injury to his relative rights as such pa- 
rent. No decision was cited on the argument based on the — 
principles of the common law, which would authorize a pa- 
rent to recover damages for a tort done to his child who was 
incapable of rendering him any service at the time of the 
alleged injury, and we apprehend none can be cited,.inas- — 
much as the foundation of the action by the parent is the loss 
of the present service of his child when the injury was done, 
and not alone for his prospective service to be rendered in the 
future. 

2. There is another ground on which the demurrer to the 
plaintiff’s declaration might well have been sustained. The 
tort complained of in the plaintiff’s declaration, prima facie, 
amounts to a felony, and the plaintiff should have alleged in 
his declaration that he had prosecuted the agent of the de- 
fendant on the criminal side of the court for the alleged inju- 
ry to his son, or alleged a good excuse why he had not done 
so, as required by the 2970th section of the Code. The 
most effectual manner to protect children in the streets of the 
city of Atlanta from the negligence and carelessness of the 
defendant’s agents in running its street cars, is to prosecute 
those of its agents who may be guilty of such negligence and 
carelessness on the criminal side of the court, and have them 
punished therefor, and it was a duty which the plaintiff owed 
to the public to have prosecuted the defendant’s agent for the 
injury done to his child, if the allegations in his declaration 
be true. The law will not allow him to sue for and recover 
pecuniary damages for the injury until he has performed his 
duty to the public by prosecuting the guilty party, or alleged 
a sufficient excuse for not having done so.. In any view 
which we have been enabled to take of this case, the demur- 
rer to the plaintiff’s declaration was properly sustained. 

Let the judgment of the court below be affirmed. 





ATLANTA, JULY TERM, 1875. 
Anderson vs. Blythe. 


DanieEt 8S. ANDERSON, plaintiff in error, vs. 8. E. BLyTHe, 
defendant in error. 

An execution which, upon being issued by the clerk, passed in due course 

from him to the sheriff, will be presumed to have remained in the sheriff’s 


hands during his continuance in office, unless shown to have been returned, 
or delivered to the plaintiff or to some other person within that period. 


Executions. Evidence. Presumptions. Before Judge 
Kynieut. Cobb Superior Court. November Term, 1874. 


For the facts of this case, see the opinion. 


C. D. Pariirps; Georce N. Lester, for plaintiff in 
error. 


W. T. & W. J. WINN, for defendant. 


BLECKLEY, Judge. 


Money in court was raised by sale of property under the 
older of two judgments. Plaintiff in the younger, in order 
to take the money, attacked the older as paid off. This was 
the issue tried by the jury. F%. fa. on the older judgment 
was issued in 1861. The execution docket, for some reason, 
was not introduced, but the person who was then clerk testi- 
fied, without objection, that the records and dockets showed 
that the fi. fa. was issued and handed to the sheriff. Noth- 
ing more appears in reference to the custody of the fi. fa. un- 
til some time in 1863, when the plaintiff paid cost upon it to 
the sheriff. Whether he received the fi. fa. from the sheriff 
at that time, or whether he already had it in hand, he could 
not state, and there was no other evidence as to the date of its 
reception by him. The same persons were sheriff and deputy © 
sheriff from a time prior to the issuing of the fi. fa. until 
after it came to the plaintiff’s hands, There is evidence tend- 
ing to show that in 1862 the clerk was called upon to make 
a calculation upon all judgments against the defendant which 
were then liens upon his property ; that he did so, and in his 
presence the defendant paid to the sheriff and deputy sheriff, 
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in Confederate money, the common currency of the country, 
the amount due on all the judgments embraced in the calcu- 
lation except the younger of the two now before the court. 
This was dropped from the calculation and not paid. The 
executions were not present at the time of payment, or if so, 
were not seen by the clerk. He based his calculation on other 
evidence—doubtless on the records and dockets of his own 
office. One of the questions for the jury was—whether the 
‘execution now attacked as paid off, was in the hands of the 
sheriff or his deputy at the time of this alleged payment. If 
it was not, although the amount of it might have been inclu- 
ded in the clerk’s calculation and in the sum paid, the debt 
would not be extinguished, for without the custody of the 
ji. fa. the officer would have no warrant to collect. The facts 
relied on to show custody were that the fi. fa. was issued in 
1861 and handed to the sheriff; that the same sheriff and 
deputy continued in office during the whole of the year 1862, 
in which year the payment was made, and that it was not 
shown to be in other hands until the following year. The 
court was requested to charge the jury that in the absence of 
proof to the contrary, the presumption of law was, that a 
- fi. fa. issued by the clerk and handed to the sheriff, was in 
the sheriff’s hands until paid, or until shown to have been 
taken up by the plaintiff or some one else for him. This re- 
quest was denied. We think that, under all the facts in the 
record, the court should have given, substantially, the in- 
structions asked for. The doctrine that a state of things 
once existing is presumed to continue until a change or some 
adequate cause of change appears, or until a presumption of 
change arises out of the nature of the subject, is an element 
of universal law. Without such a principle we could count 
upon the stability of nothing, and to assure ourselves of a set 
of conditions at one period of time would afford no ground for 
inferring the same conditions at any other period. This pre- 
sumption of continwance is a well recognized principle of evi- 
dence: 1 Greenleaf, section 41; and we think its application 
was rightfully invoked by counsel in the present case. If 
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this fi. fa. passed regularly from the clerk’s office to the sheriff 
in 1861, and there is no evidence of its return or any other 
disposition of it until 1863, what is there to point to any cus- 
tody but that of the sheriff during the year 1862? Had it 
been wanted in the latter year for use as evidence, search, for 
it in the sheriff’s office would undoubtedly have been requi- 
- site as preliminary to admitting secondary evidence of its 
contents. ‘True, on its face, it was returnable to the next 
term of the court after it issued; but it has not been the 
practice in Georgia to pay any attention to the return-day of 
an execution. It is not usage for the sheriff to make a re- 
turn until he has taken some action by collecting the money, 
making a levy, or searching for property; and in point of 
fact there is no entry by the sheriff on the fi. fa. prior to 
1863. ‘Thus, the paper was not made ready to be returned 
into the clerk’s office, and no actual return of it to that place 
was shown. 
Judgment reversed. 


Wit1aM THompson, plaintiff in error, vs. THE CENTRAL 
RAILROAD AND BankiInG Company, defendant in error. 


2. A railroad company is liable for injuries to the person of an employee by 
the negligence or misconduct of other employees of the company, whether 
such injuries are connected with the running of trains or otherwise. 

. The only distinction made in the Code between an employee so injured, 
and other persons so injured, is that the employee must be wholly blameless 
to authorize a recovery; others may recover though partly at fault. 

. The fact that the employee is without fault or negligence, is not a con- 
dition precedent to his recovery; in his case, as in others, the presumption 
is against the company, and it is for it to show its agents without fault or 
negligence, and the injured employee either at fault or negligent. Code 


sections 3033, 3034, 3036. 


Railroads. Torts. Presumption. Before Judge Tomp- 
KINS. Chatham Superior Court. February Term, 1875. 


Reported in the opinion. 
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A. P. ADAMS; MEeLprim & ApDAms, for plaintiff in error. 


Jackson, Lawton & BasinGer, for defendant. 


JACKSON, Judge. 


Thompson sued the defendant for an injury done to his 
person by the carelessness and negligence of certain servants 
of the defendant. Thompson was himself a servant, a switch- 
man; those whose carelessness injured him, were laborers en- 
gaged in carrying iron from one point to another of the yard 
of defendant. The evidence, in substance, was that th » labor- 
ers let fall a bar of iron on the shoulder of plaintiff, and he 
was thereby injured. The court granted a non-suit ‘on the 
ground that the road was not liable to an employee for inju- 
ries received from co-employees, unless connected with the 
running of the trains of defendant; the plaintiff excepted, 
and the question made here, is whether in a case, not con- 
nected with running the cars, the company is liable. In the 
view we have taken of the case, it becomes unnecessary to 
follow the able counsel who argued the cause on each side in 
their examination of the common law bearing upon the lia- 
bility of parties in such cases, nor is it necessary to criticise 
closely the testimony developed on the hearing and dis- 
closed in the record. The brief statement of fact, at the head 
of this opinion, is sufficient for our judgment, and.the sections 
of our own Code applicable thereto, and their construction, 
and to us, evident meaning, will control that judgment. 

1, 2. The 3d article of the 3d chapter of the 8th title and 
second part of our Code, is devoted to the subject of injuries 
by railroad companies, and it is reasonable to look for the law 
on the subject there, and to expect to find it, in the main, em- 
bodied therein; and when found there the sections on the 
same subject matter should be construed, particularly con- 
strued, together. Section 3033 of that chapter, enacts that 
such companies shall be liable, first, for any damage done to 
persons, stock or other property, by the running of trains, or 
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other machinery of such company; and secondly, for damage 
done by any person in the service of the company, unless the 
company shall make it appear that their agents have exercised 
all reasonable care and diligence, the presumption being in all 
cases against the company. Section 3034 enacts that there 
shall be no recovery when the injury to the party complain- 
ing, or his property, is done by his consent, or caused by his 
negligence ; and if the agents of the company and himself be 
both at fault, then he may recover, but the damage shall be 
reduced in proportion to his fault. Section 3036, which 
should come immediately after section 3034, and does so ap- 
pear in the former Code, the act of 1870, on another subject, 
being improperly interjected, enacts that if the person injured 
is himself an employee, and the damage was caused by an- 
other employee, and without fault or negligence on the part of 
the person injured, his employment by the company shall be 
no bar to the recovery. “If the person injured.” How in- 
jured? By the running of cars or machinery alone? The 
statute does not so declare. On the contrary, the words “the 
person injured,” according to every fair rule of interpretation, 
must refer to section 3033, and embrace those injured not only 
by the running of the trains, but by any servant or employee 
of the company. Construing the three sections in pari ma- 
teria, as one law, relating to injuries done to persons by 
railroads, the obvious meaning is that the company shall be 
liable for injuries done by their agents, in running trains or 
otherwise, in their service and employment, but when the per- 
son injured is wholly at fault, even if not himself an employee, 
he shall recover néthing; if partly at fault, he shall recover 
less than full damages, to be fixed by a jury; if an employec, 
he must be blameless to recover at all, but if blameless, the 
fact that he is a servant of the company shall not bar his re- 
covery. Nor do we think the statute so construed unreason- 
able. It is right that the servant should recover, if wholly 
blameless; if to blame, it is not right that he should recover ; 
and it seems proper to make such distinction between him and 
a stranger ; ‘the latter being entitled to recover, though to 
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blame, if the agents or servants of the company are to blame 
too. We do not think that this construction of these sections 
of this title of the Code, is shaken at all by the other sections 
in another part of the volume, and referred to by counsel for 
the defendant in error, and on which his argument was, in a 
great degree, based. Those sections are 2202, which provides 
that the principal shall not be liable for injuries arising from 
the negligence or misconduct of another agent in the same busi- 
ness, and which declares that the exception in case of railroads 
has been previously stated, referring to section 2083, which 
declares that, as carriers, the companies shall be liable to em- 
ployees as to passengers; and it is ingeniously argued that 
section 3036 refers alone to section 2083, and further modi- 
fies that section. If it did so refer alone, it would be very 
strange, indeed, that it should be found under an entirely dif- 
ferent head, in a different chapter, and under a different title. If 
it were an original question, it might be doubted whether sec- 
tion 2083 was modified at all by section 3036; but.it has been 
so held and we do not disturb the ruling. It is enough to say 
that section 3036 must, by every rule of construction, be held 
also to refer to, and to modify section 3033. Because prior to 
section 2202, an exception to the rule of the liability of princi- 
pals for the negligence or misconduct of agents, had been reach- 
ed in the Code and appeared already codified therein, and was 
referred to, it.does not follow that another modification or ex- 
ception might not afterwards be made. We think it was 
made in section 3036; and hence we think the court below 
erred in non-suiting the plaintiff. 

3. Nor do we think there is anything iu the point that the 
freedom from all blame is a condition precedent in the way of 
plaintiff’s recovery ; that is to say, a condition precedent in 
the sense that the onus is upon him to prove himself blame- 
less. On the contrary, the presumption is that he is with- 
out fault. The presumption is against the company in 
in his case as in all others, and which they must rebut by 
showing some degree—a slight degree will do—but some de- 
gree of actual, real blame and fault in him. But even if it 
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were a condition precedent, it has been complied with in this 
case. The facts show, and two witnesses prove that he was, 
as far as they could see, without blame; and there appears to 
be sufficient proof of negligence in the laborers of the com- 
pany, if the onus were upon the plaintiff to show that. But 
under our construction of the Code, the fact that the person 
injured is an employee of thé company, only alters his condi- 
tion from that of other persons suing, in this, that he must 
be wholly blameless or he cannot recover; others may recov- 
er, though at fault; in all other respects the Code puts all 
persons injured by railroad companies or their agents on an 
equality.* 
Judgment reversed. 


Henry STepHEns, plaintiff in error, vs. DANrEL N. Hup- 
SON, defendant in error.. 


Where a tract of land was sold in a body as containing so many acres, * more 
or less,’’ and both parties have an equal opportunity to judge for themselves 
as to the.quantity therein embraced, and both act in good faith, a recovery 
cannot be had for a deficiency in the number of acres specified. 


Vendor and purchaser. Warranty. Deed. Land. Be- 
fore Judge Hay. Rockdale Superior Court. March Term, 
1875. 


Stephens brought case against Hudson for $360 00, be- 
sides interest, alleging that the defendant had sold to him one 
hundred acres of land at $10 00 per acre; that after pay- 
ment therefor he discovered there, were but sixty-four acres 
in the-tract; that the defendant falsely represented, and war- 
ranted, that there were one hundred acres in the tract sold. 


* Nore.—When this case was decided, and the principle agreed to that the burden is on 
the railroad company to show fault or-negligence in the plaintiff, if an employee, we inad- 
vertently omitted to consider the case of Campbell vs. The Atlanta and Richmond Air 
Line Railroad, 53 Georgia, 488. That case seems to cast the onus on the employee. We 
note it, that both that and this may be reviewed and compared hereafter. The judgment 
in this case would stand, however this point might be ruled on review. 
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The defendant pleaded the general issue, and that he sold 
the land by the tract and not by the acre; that the plaintiff 
so understood at the time of the sale; that he told the plain- 
tiff that he did not know or care how many acres there were, 
but the price was $1,000 00 for the tract ; that he showed the 
plaintiff the lines and boundaries before the trade was closed. 

The deed from defendant to plaintiff described the land as 
containing one hundred acres, more or less, consideration 
$1,000 00. The usual covenant of warranty was thereto at- 
tached. The evidence as to whether the land was sold by 
the acre or by the tract was as conflicting as the pleadings of 
the respective parties. The deficiency was shown. 

The jury found for the defendant. The plaintiff moved 
for a new trial because the court erred in its charge, and be- 
cause the verdict was contrary to the charge and the evidence. 

The court charged, in substance, the principle embraced in 
the above head-note. The motion was overruled, and the 


plaintiff excepted. 


CLARK & Pace, for plaintiff in error. 


Joun J. Froyp; A. C. McCata, for defendant. ° 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for the alleged deficiency in the 
number of acres of land in a tract-which the defendant had ° 
sold to the plaintiff. On the trial of the case, the jury found 
a verdict for the defendant. The plaintiff made a motion for 
a new trial on the ground that the verdict was contrary to 
the charge of the court, and against the weight of the evi- 
dence, which was overruled, and the plaintiff excepted. In 
looking through the evidence in the record, we find no error 
in overruling the motion for a new trial. The facts of the 
case bring it within the rulings of this court in Walton vs. 
Ramsay, 50 Georgia Reports, 618, and Beall vs. Burkhalter, 
26 Georgia Reports, 564. 

Let the judgment of the court below be affirmed. 
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JoHn N. Pare, plaintiff in error, vs. Toe OGLETHORPE 
FERTILIZING COMPANY e¢ al., defendants in error. 










1. There is no provision of law for taking a second or supplemental home- 
stead, although the one already taken be of less value than the maximum 
allowed by law. 

. If the head of a family, after securing homestead in realty and personalty, 
according to the act of 1868, sell the same (the personalty, by his own in- 
dividual contract, without the co-operation of his wife and without consent 
of the ordinary,) and invest the proceeds in lands, taking title to himself, 
a court of equity will not, at his instance, enjoin his judgment creditor 
from levying upon and selling the lands as his property, on the ground that 
he has an application pending to set such lands apart as ahomestead, or on 

the ground that they are the proceeds of a prior homestead. 


Homestead. Injunction. Levy and sale. Before Judge 
Hopkins. DeKalb county. At Chambers. February 12th, 
1875. 






iS) 





















Reported in the opinion. 





E. N. Broyues; H. C. Jones, for plaintiffs in error. 






L. J. WINN, for defendants. 






BLECKLEY, Judge. 






Pate, it seems, secured a homestead, and then went to trad- 
ing upon it according to his own fancy. He invested its 
proceeds in some other land, and his creditor came down upon 
it. Under the pressure of a levy, Pate applied to the chan- 
cellor for an injunction to restrain the creditor from selling 
out his new purchase. The chancellor granted a temporary 
restraining order, but afterwards, upon demurrer, dismissed 
the bill. 

1. At the time of applying: for the injunction Pate had a 
proceeding pending on appeal from the ordinary, which pro- 
ceeding was commenced for the purpose of having this land 
assigned as a homestead, in addition to that which had been 

- previously assigned, the latter being of small value, and both 
together not amounting to near as much as the law allows. 
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It would seem that there might be some reason for permitting 
successive assignments of homesteads until the maximum 
value allowed by the constitution’is reached, but we are un- 
able to find that the legislature has, up to this time, provided 
for any second proceeding. Until further legislation, we 
hold that there is no law for it. 

2. Nor can we recognize Pate’s right to call for the protec- 
tion of acourt of equity on the ground that the proceeds of 
the former homestead are invested in this land. There has 
been no legal sale of the homestead property—certainly none 
of the personalty, for in the sale of that the wife did not join 
and the ordinary did not consent. Besides, a court of equity 
is under no obligation to respond to the call of a party to pro- 
tect him against the consequences of his own breach of law. 
He had no right to enter upon the course of dealing which has 
involved him in trouble. According to his own showing, he 
has himself failed to respect the homestead right, but has in-' 
vaded it. A court of equity ought to do nothing upon his 


application, whatever relief it might afford to his wife and 
children. 
Judgment affirmed. 


DanteL W. Minor, plaintiff in error, vs. Joun Duncan, 
defendant in error. 


Where D. was in the peaceable possession of a field, his son engaged in plow 
ing oats therein, and M. came into the field with five or six men at first, two 
remaining to the end, and pulled down the dividing fence between D. and 
M., and set it up within the field where the oats were sowed, and retained 
possession of the part so fenced off—the son of D. being alone: 

Held, that the conduct of M, evinced a sufficient show of force to entitle D. 
to the summary remedy of forcible entry and detainer. 


_ Forcible entry and detainer. Before Judge Rick. Gwin- 
nett Superior Court. September Adjourned Term, 1874. 


Reported in the opinion. 
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Minor vs. Duncan. 


Winn & Simmons, for plaintiff in error. 


No appearance for defendant. 


JACKSON, Judge. 


This is a summary process for forcible entry and detainer 
brought by Duncan against Minor. It was tried by a jury 
before a justice of the peace. The jury found for the defend- 
ant and plaintiff carried the case by certiorari to the su- 
perior court. That court sustained the certiorari and granted 
a new trial, and this judgment is assigned for error here. 

The facts are that plaintiff’s son was plowing in oats in his 
father’s field, when defendant, accompanied by some half 
dozen men, one or two of whom remained to the end, assist- 
ing him, came into the field and pulled down the fence and 
moved it into the field, telling young Duncan that he could 
plow over it if he wished. The latter did so until the fence 
became too high, and then desisted, being alone. Defendant 
remained in possession of the part of the field so cut off. Do 
the facts make a case of forcible entry and detainer? The 
only questions to be considered are the possession and the 
furce : Code, section 4087. About the possession, there can be 
no dispute. It was in Duncan, his son peaceably plowing the 
field. Only a show of force is necessary: 4 Georgia, 196. 
The facts make such a show of force as to make resistance on 
the part of young Duncan useless. Indeed, he ought not to 
have resisted. The object of the statute is to prevent a fight, 
and to furnish a peaceable remedy to the aggrieved party. The 
court was right in sustaining Duncan in the remedy he chose, 
and we affirm the judgment. 

Judgment affirmed. 
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JAMES MorGaAv, plaintiff in error, vs. GILBERT M. SToKEs, 
defendant in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


R. was county tax collector, and S. was security upon his bond. By an ar- 
rangement between them, R. was to pay over the taxes collected to S., who 
was to settle with the county therefor, paying to R, any surplus that might 
remain in his hands, R. was indebted to M. S. agreed with M. that if,’ 
upon a settlement with the county, there should be ascertained to be any 
surplus in his hands, he would retain it to be applied to his debt, Upon a 
settlement between S, and the county, no funds were left in his hands be- 
longing to R. Subsequently, by the finding of a receipt for a payment 
made by R. direct to the treasurer, it was discovered that the county had 
been overpaid $280 00, and an order for that amount was passed in favor 
of R. M. had a summons of garnishment served on S., who answered, de- 
nying any indebtedness to R. The court charged the jury that upon the 
above statement of facts, S_ was not liable upon the garnishment : 

Hfeld, that such charge was proper. 


Garnishment. Before Judge CLarK. Lee Superior Court, 
March Term, 1875. 


Reported in the opinion. 


R. F. Lyon ; Georce Krproves, for plaintiff in error. 


Hawkins & Hawkins, for defendant. 
Warner, Chief Justice. 


This case came before the court below on the trial of an 
issue formed on the traverse of the answer of a garnishee to 
a summons of garnishment. The jury, under the charge of 
the court, found a verdict in favor of the garnishee. The 
errors assigned are, to the charge of the court and refusal to 
charge as requested. It appears from the evidence in the re- 
cord that Rosser was the tax collector of Lee county ; that 
Stokes, the garnishee, was security on his bond; that by an 
arrangement between Rosser and Stokes, the former was to 
pay over the money collected by him as tax, to Stokes, who 
was to make a settlement with the county therefor. On the 
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22d September, 1872, Stokes gave to Rosser a receipt for 
$228 96 for tax of Lee county for 1872, and if any over, to 
be accounted for to him, Rosser was indebted to Morgan, 
the plaintiff, and Stokes agreed that if there was any excess 
of money in his hands, after settling with the county, belong- 
ing to Rosser, he would retain it for the payment of plain- 
tiff’s debt. The garnishment was served on Stokes the 7th 
of October, 1873, who denied having any money or effects in 
his hands belonging to Rosser, insisting that he had paid over 
all the money received by him from Rosser, as tax collector, 
to the county. It also appears from the evidence in the re- 
cord that Rosser himself made some payments of tax money 
to the county treasury, and that there was a receipt found by 
him which enabled him to detect the error as to the amount 
which had been paid over to the county. After Stokes had 
made a settlement with the county for the tax money received 
by him from Rosser, it was discovered that Rosser had over- 
paid the county $280 00; in other words, on a fair settlement 
with him, allowing him his commissions, ete., there was due 
him that amount, and an order was passed in his favor for 
that sum, and the plaintiff insists that inasmuch as the coun- 
ty was indebted to Rosser on his final settlement for an over- 
payment of tax money, Stokes, the garnishee, is. therefore 
liable to have judgment rend ered against him in favor of 
the plaintiff for that amount. The court charged the jury 
“that if Stokes was security for Rosser on his bond, and act- 
ed as his agent in receiving and paying taxes to the treasurer, 
and Stokes made most of the payments to the treasurer, and 
Rosser made some of the payments, and after Stokes was 
served with summons of garnishment, he -had in his hands 
any money or orders on the county paid over to him by Ros- 
ser, as taxes collected by Rosser for the county, and he, in good 
faith, and without any fraud or negligence, paid over the 
whole to the county treasurer, that he was not liable to this 
garnishment.” The request to charge by the plaintiff, which 
was refused, assumed the law to be, that if there was an ex- 
cess of $280 00 due by the county to Rosser, on a final set- 
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tlement with him, notwithstanding Stokes, the garnishee, had 
paid over all the money he had received from Rosser, as tax 
money, in good faith, to the county, inasmuch as Stokes had 
given to Rosser the receipt of the 22d September, 1872, that 
the garnishment bound that excess in his hands, and he was 
liable for it. If there was an excess of $280 00 due by the 
county to Rosser, after the payment to the county of all the 
tax money received either by Stokes or Rosser, such excess 
was a debt due by the county to Rosser, and not a debt due 
by Stokes, the garnishee, to Rosser. In view of the evidence 
contained in the record, there was no error in refusing to 
charge as requested, or in the charge as given. 
Let the judgment of the court below be affirmed. 


R. J. Surpiey, plaintiff in error, vs. T. G. Erswaxp, de- 
fendant in error. 


1. In granting a new trial the court is confined to the grounds alleged in the 
motion, A new trial cannot be granted for newly discovered evidence 
which is neither set forth nor referred to in any ground of the motion, 
though it be stated fully in the affidavits produced by the movant on the 
hearing. Such affidavits are simply irrelevant. 

2. The verdict being fully supported by the evidence, a new trial was prop- 
erly refused. 


New trial. Newly discovered evidence. Before Judge 
Hau. Rockdale Superior Court. October Term, 1874. 


Kiswald brought trover against Shipley for two sorrel horses 
and atwo-horse wagon and double harness, alleged to be of the 
value of $360 00, and worth $3 00 per day for hire. The 
defendant pleaded the general issue. 

The evidence for the plaintiff was, in substance, as follows: 

Ist. Contract signed by W. B. Roberts, of date January 
14th, 1873, by which he agreed to purchase from plaintiff two ~ 
sorrel, one gray, and one bay, colored horses, two wagons and 
two sets of harness, for $720 00, to be paid for in a certain 
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manner, and subject to certain conditions, all unnecessary here. 
Upon this contract was the following indorsement : 


“The within named two sorrel horses, one set of double har- 
ness and one wagon, this day surrendered to said Eiswald, 
and new contract made touching the same. 

« (Signed) “TT. G. EIswaLp, 
[No date.] “ W. B. Roperts.” 


2d. Contract between the same parties, of date, May 10th, 
1873, signed by both parties, by which plaintiff hired to Rob- 
erts two sorrel horses, one double set of harness and one two- 
horse wagon, the latter to have the privilege to purchase said 
property until September 15th, next thereafter, by depositing 
with plaintiff $100 00, monthly, commencing with June 1st 
next, for three months, and $60 00 on said September 15th. 
This instrument further provided that if Roberts did not so 
manifest his intention to buy before each of the aforesaid re- 
spective dates, he forfeited his right to purchase and all former 
deposits, and was to pay $1 00 per day for hire, the title in 
the property remaining in the plaintiff until paid for. Then 
follows provisions as to Roberts’ holding as bailee, taking care 
of and feeding stock, ete. 

3d. The plaintiff testified, in brief, as follows: Property 
sued for was in possession of defendant. Demanded the same 
before suit. Worth $3 00 per day for hire. Went to see W. 
B. Roberts in fall of 1873. Got McCurdy’s mule and buggy. 
Did not then see him. The next time he went, he walked 
out tosee him. His business was to get a brown mare and 
buggy which he had hired to Roberts with the privilege of 
buying, or the pay for them. Made arrangements for him to 
furnish the plaintiff wood in pay for same. Did not tell Mc- 
Curdy that he had received all the pay for the sorrel horses 
but $80 00 or $90 00. Told him that there was a balance 
due on a horse trade. D. R. Roberts is a brother of W. B. 
Roberts. Had a conversation with him in the summer of 
1873. Told him that his brother owed witness $80 00 or 
$90 00. Was speaking of balance due on bay and gray horses. 


VOL. LIV. 34. 





522 SUPREME COURT OF GEORGIA. 





Shipley vs. Eiswaid. 





The first contract was settled on day of May, as appears 
from the entry thereon. Then the second contract was entered 
into in reference to the property in controversy. Roberts has 
never paid $1 00 for them. 


EVIDENCE FOR THE DEFENDANT. 


Ist. John W. McCurdy testified, in brief, as follows: 
Plaintiff came to Stone Mountain in the fall of 1873 for the 
purpose of going out to the place of W. B. Roberts. Witness 
furnished him a horse, buggy and a negro boy, to take him 
out. He asked witness if Roberts had any wood on the road 
as he wanted toget some. Replied that he, witness, had wood 
which he would sell him. Said he wished to buy from Rob- 
erts as the latter was owing him a balance on a horse trade. 
The hire of horses and wagon, after payment of expenses, was 
not worth more than $1 00 per day. 

2d. D. R. Roberts testified, in brief, as follows: W. B. 
Roberts, his half brother, bought, or made some kind of a 
trade to get one gray horse, one bay horse, and one or two 
wagons, from plaizitiff. Thinks the sorrel horses were paid 
for all except $80 00 or $90 00. This opinion is based on 
the fact that he was hauling brick and wood for the plaintiff 
to pay for the horses, and heard his brother and plaintiff, in 
settling, say that there was that amount still due on the horses. 
He hauled, after that conversation, for the plaintiff. He un- 
derstood that it was to finish paying for the sorrel horses. 

3d. R. J. Shipley testified, in substance, that he purchased 
the horses, wagons and harness from W. B. Roberts, on the 
Wednesday after the first Tuesday in October, 1873, for 
$270 00. That he paid for the same in good faith, and never 
knew of any adverse claim until the day this suit was com- 
menced, when they were demanded from him; that he paid 
their full value; that $1 00 per day would be full value of 
hire of property after deducting expenses of same. 

The jury found for the plaintiff $620 00. The defendant 
moved for a new trial because the verdict was contrary to the 
evidence, and because of the newly discovered evidence of 
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W. P. Weaver and J. N. Wilson. Other grounds are set 
forth in the record, but were not insisted on. 

In support of the newly discovered evidence were attached 
the affidavits of George W. Gleaton and of A. C. McCalla, 
attorneys for defendant, the first to the effect that he did not 
discover the evidence of W. T. Gunby, W. P. Weaver, J. N. 
Wilson, E. A. Carter and W. B. Roberts, until the trial of 
the case; that about the last of October, 1874, he received 
information that W. B. Roberts was somewhere in Arkansas, 
through J. 8. Shipley, brother of the defendant ; that since 
that time, and before, he used due diligence to obtain infor- 
mation as to his whereabouts ; that he only ascertained what 
he would swear in March, 1875. 

The second, substantially to the same effect, except that de- 
ponent did not come into possession of the evidence until 
after the trial; that Clark & Pace, counsellors at law, only 
came into the-case at the trial thereof; also, the usual affida- 
vit of the defendant. 

The affidavits of all of the witnesses named by counsel as 
to what they would testify were attached. It is deemed un- 
necessary to set them out here in view of the decision ren- 
dered by this court. A counter-showing to the motion was 
made by the plaintiff, for the same reason immaterial here. 
A new trial was refused, and the defendant excepted, assign- 
ing error as follows : 

lst. Because the verdict was contrary to the evidence. 

2d. Because of the newly discovered evidence, as shown by 
the affidavits of W. P. Weaver, J. N. Wilson, W. T. Gun- 
by, E. A. Carter, W. B. Roberts. 

3d. Because the counter-showing was allowed. 

4th. Because the court refused to allow time for the de- 
fendant to procure evidence in rebuttal of the plaintiff’s 
counter-showing. 


GrorGE W. Gueaton; A. C. McCautia; CLarkK & 
Pace, for plaintiff in error. 


8. B. Spencer; A. C. Perry, for defendant. 
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BLFECKLEY, Judge. ; 


The motion for new trial contains various grounds, but 
none of them were insisted upon before this court except 
those relating to newly discovered evidence and to the in- 
sufficiency of the evidence to support the verdict. It is com- 
plained that Judge Hall, in acting upon the newly discov- 
ered evidence, pursued a practice not warranted by law, hear- 
ing counter-affidavits from the opposite party, and receiving 
certain documentary evidence to contradict and discredit one 
of the witnesses whose affidavit was produced by the movant. 
It is complained, also, that the judge refused to postpone the 
hearing to afford time for due preparation to meet and reply 
to this counter-showing. 

1. The decision of these questions is rendered unnecessary 
by the condition in which we find the record, together with 
the abandonment by counsel, in the argument, of all the al- 
leged newly discovered evidence except that of Roberts, the 
witness above referred to. The motion for new trial, as it 
comes to us, does not include the discovery of Roberts’ evi- 
dence within the grounds of the motion. The newly discov- 
ered evidence on which the motion is based, is alone that of 
Weaver and Wilson, as will be seen by reference to the re- 
porter’s statement. The abandonment, therefore, of all the 
newly discovered evidence except that of Roberts, puts the 
whole subject of newly discoverd evidence out of the case, 
and we so treat it. It would, of course, be idle to decide any- 
thing in respect to the evidence of Roberts, since it is not al- 
leged as the whole or any part of any ground for the new 
trial claimed: 44 Georgia, 620; 50 Ibid., 150. Doubtless 
if acted upon by Judge Hall, it was from oversight, or else 
the record before us is, by some accident, not a true transcript 
from the original. We, however, must be governed by it. 

2. The verdict is not in conflict with the evidence, nor is 
there a want of evidence to justify it, either on the subject of 
title in the plaintiff or on the amonnt of the recovery, the 
two points on which it was assailed in argument. There was 
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positive testimony that the property belonged to the plaintiff, 
and no very strong evidence to the contrary. The jury, in 
the light of the explanations which were before them, proba- 
bly reconciled it all and made it consistent ; but if they did 
not and could not, they were the proper arbiters of any con- 
flict that existed. In respect to the damages found, the hire 
allowed must have amounted to little, if any, more than the 
lowest estimate put upon it by any of the witnesses; to carry 
it to the highest, the verdict might have been increased several 
hundred dollars. 

There was no error in refusing a new trial, and the judg- 
ment is affirmed. 


Tuomas R. BENNETT, plaintiff in error, vs. J. H. WILLIAMS 
et al., executors, defendants in error. 


1. Though the record shows that the due-bill sued on is not negotiable, 
and the suit is brought by a person other than the payee, yet if no motion 
for a new trial be made, and no objection was made to the admissibility of 
the due-bill in the court below, and no assignment of error thereon appears’ 
in the bill of exceptions, this court will not correct the error. 

. A promise not to collect the balance due on a note, if the debtor will pay 
part thereof, all being due at the time, until the debtor is put in possession 
of certain lands, said lands being part of the original consideration of the 
note, is void. Payment of part of the money due on the note is no consid- 
eration in law to support such a promise. It is the duty of the debtor to 
pay without a condition. 


Practice in the Supreme Court. Practice in the Superior 
Court. Promissory notes. Contracts. Consideration. Be- 
fore Judge Strozer. Mitchell Superior Court. November 
Term, 1874. 


Reported in the opinion. 
W. C. McCa tt, for plaintiff in error. 


A. L. Hawes, for defendant. 
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JACKSON, Judge. 


1, This case was brought by the plaintiffs, J. H. & W. W. 
Williams, against T. R. Bennett, on a due-bill. This due- 
bill is payable to S. H. Cannon. It is not negotiable. But 
no motion was made for a new trial, and it was suffered to go 
to the jury without objection, and no error is assigned upon 
it. Besides, the writ could have been amended, if objection 
had been made, by inserting the name of Cannon, as plaintiff, 
for the use of the present plaintiffs. 

2. The defendant offered to prove that long after the due- 
bill was given, Cannon, while in possession of it and in con- 
sideration of a payment made on it, agreed not to press the 
collection of the remaining sum due on the note until defend- 
ant was put in possession of seventy acres of land, said sev- 
enty acres being part of the original consideration of the note, 
and that the payee lived beyond the jurisdiction of the court. 


The court rejected the evidence.. We think the court did 
right, The payment of part of the note is no consideration 
to support a promise not to collect the balance until the hap- 
pening of a certain event or the doing of a certain act by the 
payee of the note, although the payee lives beyond the limits 
of the State. 

We therefore affirm the judgment. 


ALEXANDER F', Owen, plaintiff in error, vs. CAROLINE 
OwEN, defendant in error. 


Where the defendant to a libel for a divorce, by his answer, asked for a di- 
vorce in his favor, he is entitled to introduce evidence in support of his 
allegations, notwithstanding the fact that the libellant may fail to make out 
a prima facie case in her favor, 


Divorce. Before Judge James Jounson. Talbot Supe- 
rior Court. March Term, 1875. 
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Reported in the decision. 
LitrLe & CrawForD, for plaintiff in error. 
Wits & WIL.Is, for defendant. 


WARNER, Chief Justice. 


It appears from the record in this case, that the plaintiff 
brought her action against the defendant for a divorce on the 
grounds alleged therein; and that the defendant, under the 
provisions of the 1718th section of the Code, filed his answer 
and asked for a divorce in his favor from the plaintiff on the 
ground therein stated. When the case came on for trial, the 
plaintiff’s evidence failed to prove any sufficient cause for a 
divorce against the defendant. The defendant then offered to 
introduce evidence in support of the allegation contained in 
his answer against the plaintiff, for the purpose of obtaining 
a divorce in his favor against her, which the court refused to 
allow him to do, and dismissed the case, whereupon the de- 
fendant excepted. In our judgment, the court erred in re- 
fusing to allow the defendant to introduce evidence in sup- 
port of the allegation contained in his answer and in dismiss- 
ing the case. 

Let the judgment of the court below be reversed. 


Kemp & Mock, plaintiffs in error, vs. G. M. Byne, defend- 
ant in error. 


Where a note is given by the buyer to the sellers “for one four pocket billiard 
table and fixtures, the said table to be subject for purchase money,” parol 
evidence is admissible to show the terms of the contract of sale between the 


parties. 


Contracts. Evidence. Promissory notes. Before Judge 
Wricut. Dougherty Superior Court. April Term, 1875. 


Reported in the opinion. 
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JosEPH ArMsTRONG; Vason & Davis, for plaintiffs in 
error. 


R. N. Ety, for defendant. 
JACKSON, Judge. 


G. M. Byne sued out a distress warrant for rent against R. 
H. Alley and levied it on a billiard table. The table was 
claimed by Kemp & Mock. Alley had given to them a note 
for the purchase money with the words added “the same be- 
ing for one four pocket billiard table and fixtures, the said 
table to be subject for purchase money.” The plaintiffs proved 
that Alley was in possession of the table and introduced the 
note to the jury and closed. The claimants offered to prove 
by Alley and Mock, that the title was to be in Kemp & Mock 
until the purchase money was paid, that such was the con- 
tract of sale. The court ruled out the evidence on the ground 
that the contract of sale was the note, and it being in writ- 
ing could not be varied by parol. We do not think that the 
contract of sale is to be found in the note. The note is sim- 
ply a promise to pay money for the billiard table, signed by 
one of the parties and he the purchaser. It is not a bill of 
sale, nor evidence of the contract of sale. It is not signed by 
the sellers, nor is it its purpose to pass the title or describe 
the terms of sale. It is only signed by the purchaser, and its 
object is to promise to pay the money and to set out the con- 
sideration for the promise. In a word, one part of the con- 
tract only is in the note—the promise to pay ; the other part, 
the conveyance of the property, of the title to it, and the terms 
thereof, rest in parol, and of course may be proved by parol 
testimony. 

The judgment is therefore reversed and a new trial ordered. 
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Wyn, Sms & Company ef al., plaintiffs in error, vs, JULIA 
T. A. FickLen, defendant in error. 


1, There is but a slight presumption, if any at all, that forms and ceremonies 
prescribed by ancient statutes and not embraced in the Code, are still built 
upon by the legislature as part of our statute law. , 

. Recent legislation, when silent in respect to one or more details requisite 
to practical working, will be construed as connecting itself with the Code, 
which is in daily use, rather than with old statutory provisions not codified, 
and which, by reason of great changes of the law in reference to the main 
subject matter, have ceased to be in perfect harmony with the general sys- 
tem of the present day. 

. The wife’s consent to a conveyance of her husband’s realty, to secure a 
debt, so as to vest title in his creditor until the debt is paid, need not be 
manifested in the form prescribed by the colonial act of 1760, It is suffi- 
cient that it be in writing and signed, with no more formality than is neces- 
sary under the Code in ordinary contracts concerning land, 

4. Is consent to a deed which purports to convey the land for a consideration 
paid, the consent required, unless it be shown affirmatively that the wife 
knew the deed was intended to secure a debt? Quare, 

5. Does not the statute contemplate that deeds of this character shall them- 
selves express the object for which they are executed? Quare. 


Laws. Presumptions. Construction of statutes. Hus- 
band and wife. Homestead. Debtor and creditor. Deeds. 
Before Judge Porrte. Wilkes Superior Court. May Ad- 
journed Term, 1875. 


Reported in the opinion. 


W.M.& M. P. Reese; F. H. Cottey; W. W. Sis, 


for plaintiffs in error. 


D. M. DuBosg, for defendant. 


BLECKLEY, Judge. 


In January, 1875, a wife applied for homestead in certain 
lands, as the property of her husband. Creditors of the hus- 
band entered a caveat, on the ground that neither she nor her 
husband had any title, but that the title was in them. The 
evidence made a case of indebtedness of the husband to these 
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creditors by promissory notes amounting to $3,000 00, dated 
in January, 1874, and due ten years after date, interest pay- 
able annually, with an absolute deed, of the same date, from 
him to them, expressing on its face a consideration of $3,000 00 
paid, conveying the premises forever; and a bond for titles 
from them to him, conditioned to recovery on payment of the 
notes. None of the writings showed that the conveyance to 
the creditors was intended as security, but there was parol 
evidence to that effect, the debts secured being those covered 
by the notes mentioned above and specified in the bond for 
titles. Appended to the deed was a written consent, under 
seal, signed by the wife, and attested alone by the husband. 
By this instrument the wife declared, in terms, that she con- 
sented to the deed and approved of the conveyance thereby 
made. 

1, 2, 3. It appears from the record that the court below 
held this consent insufficient because not verified in the man- 
ner prescribed by the act of 1760: Cobb’s Digest, 161. 
Homesteads were quite unknown to our law at the date of 
this old statute. The act of 1871, (Code, section 1969,) 
which provides for conveying the legal title to property as 
security for a debt, simply requires the wife’s consent ; it does 
not require her to join in the conveyance, nor does it pre- 
scribe any form in which her consent is to be given. To re- 
sort to this old statute for the form, in the absence of some 
legislative hint that it was deemed applicable, would be to 
pay undue homage to antiquity ; for the statute was not made 
for anything so modern and anomalous as the right of home- 
stead. Nor is such a right within its terms, which embrace 
only those conveyances in which husband and wife must join 
in the deed itself. After signing the deed with her husband, 
she was to make the formal declaration which the statute pre- 
scribes. These requisites, including her signature to the 
deed, were, as the preamble to the statute shows, the substi- 
tute adopted in the colony of Georgia for the old English as- 
surances by fine and recovery. The rights which they were 
intended to bar or divest were of a different nature from the 
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loose right to apply in the future for a homestead in the hus- 
band’s general property: they were rights in respect to the 
specific land itself, which no possible disposition of it by the 
husband alone could defeat or abridge. One of them was the 
right of dower, which, as the law then stood, attached upon 
all lands of which the husband was seized during the covert- 
ure, whether alienated by him before his death or not. It is 
quite clear that the whole class of rights comprehended in the 
statute of 1760, namely, those requiring the wife’s deed to 
pass them, (not merely her consent to the husband’s deed,) 
stand unaffected by the act of 1871. It is not the pur- 
pose of this act to enable the husband, on the wife’s con- 
sent, to part with lands by his own deed which he can- 
not legally convey absolutely without her consent. ‘The sole 
object of the act is to enable him to pass, as security for a 
debt, the very same title to land which he could pass without 
her consent by ordinary bargain and sale for a consideration 
paid. She is called in, not to convey the land or any inter- 
est in it, nor even to surrender any right in ## (for not yet 
having secured homestead in this identical land, her right to 
homestead has not attached upon it,) but to consent that her 
husband may convey thus for security only, what he has the 
unquestioned power and right to convey otherwise, indepen- 
dently of her consent. As the provisions of the old statute 
of 1760 took the place of fine and recovery, as practiced in 
England, a fair test of the question before us would be to sup- 
pose this vague, inchoate right of homestead pushed back 
into an age when fine and recovery flourished in full vigor. 
What would they have had to do with it? Nothing what- 
ever. Fine and recovery always acted on claims and rights 
that adhered to the particular land in question, not.on such 
as extended equally to all the property of a party, whether 
vested now or afterwards to be acquired. Whoever heard of 
a man’s whole fortune, present and prospective, struggling 
through the tedious forms and processes of fine or recovery. 
A right or claim which stood to all the property of the king- 
dom as it did to each part of it, and to each part as to all, was 
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never the subject of these old methods of assurance. Such a 
right falls as far short of an interest or estate in specific prop- 
erty, as that of a creditor who has not yet acquired a lien. 
An examination of the declaration of consent provided for 
by the statute of 1760, will show that the consent there in- 
volved related in no way to her husband’s act, but solely and 
exclusively to her own act. The wife did not declare that 
the husband entered into the conveyance with her consent, 
but that she herself did. The essence of the matter was, 
that the conveyance, as far as it was her own, was free and 
voluntary. But the act of 1871 is not upon the subject of 
conveyances by the wife, and therefore the declaration of con- 
sent required by the old statute is not in point. The differ- 
ence in the two cases is as broad as that between a consent to 
carry on business on a joint capital, in partnership with an- 
other, and a consent that the other may conduct a similar bus- 
iness alone, with his own capital, on his own account. It 
would not be the least inconsistent to exact a much more 
formal and careful authentication of the former, than of the 
latter consent. It is rather a strain upon construction to go 
back one hundred and twelve years to find an old form not 
brought forward in any of the three editions of our Code, and 
engraft it upon legislation which was designed for daily use in 
the ordinary business transactions of the times. There is no 
good reason for making such a leap; the Code supplies a gen- 
eral rule for contracts in relation to land, which is simply that 
they shall be in writing and signed. It is going far enough, 
perhaps, indeed, farther than the way is plain, to connect the 
act of 1871 with this provision of the Code, and require to 
establish the wife’s consent to a conveyance of her husband’s 
land, the like evidence as would establish a contract on her 
part to convey her own. When it is remembered that the 
legal power of the husband to administer “moderate correc- 
tion” has been done away, and the status of married women 
in respect to property has been so much changed, perhaps the 
truth may be that wives are far less subject to coercion than 
they were formerly. This may furnish a reason why our Code 
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points out no special means of scrutinizing their mental free- 
dom. 

4, 5. In reversing the judgment and granting a new trial 
we wish to be understood as limiting ourselves to the precise 
question ruled below. Doubtless in this or some other case 
under the same statute, there will be opportunity at a future 
time of hearing full argument upon several points of apparent 
difficulty which seem too grave for decision without argument. 
Among these are the two indicated, in the form of queries, at 
the head of this opinion. I will add, for myself, that I very 
much doubt whether, assuming all the estate in the creditors 
for which they contend, there is not still in the debtor a usu- 
fruct, at least, which they have no right to interfere with for 
ten years from the date of their notes and bond for titles. If 
this view be correct, that subordinate interest might, perhaps, 
be assigned as homestead, even on the present application. 
Should it turn out that the notes are met when the principal 
becomes due, there is a possibility that a homestead, even in 
the whole estate, may never harm the creditors. The ques- 
tion they now make upon title has, to me, the appearance of 
being premature. ‘Che homestead acts do not, in terms, pro- 
vide for it: See 43 Georgia, 418; 34 Ibid., 663. 

Judgment reversed. 


S. Lanpaver & Broruer, plaintiffs in error, vs, COCHRAN, 
McLean & Company, defendants in error. 


1, This court is inclined to the opinion that the right of stoppage 7 transitu 
in the vendor is superior to the lien of an attachment against the vendee, 
which was levied upon the goods sold before they reached their destina- 
tion, 

. Where goods were obtained from the claimants by fraud, no title passed, 
and the right of the vendors to retake the same by a claim is superior to the 
lien of an attachment against the vendee levied at the instance of one of 
his creditors, 
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Sales. Debtor and creditor. Stoppage in transitu. Claim, 
Attachment. Before Judge JAMES JOHNSON. Muscogee 
Superior Court. November Term, 1874. 


Reported in the decision. 


THorntTon & Grimes; C. H. WinuiAMs; BLANForD & 
GARRARD, for plaintiffs in error. 


PreaBopy & BRANNON, for defendants. 


Warner, Chief Justice. 


This was a claim case, and on the trial thereof the follow- 
ing facts, in substance, were proved: That on the 10th or 
15th of September, 1873, one Holland purchased the goods 
in controversy from the claimants, who were merchants in the 
city of New York, on a credit, on the representations made 
by him to them of his solvency and ability to pay for them. 
The goods were shipped by the claimants to Holland, at 
Seale, Alabama, where he resided, within a day or two after 
the purchase thereof. When the goods were in transilu from 
New York to Seale, Alabama, at the railroad depot in Co- 
lumbus, Georgia, the plaintiffs in attachment, on the 20th of 
September, 1873, had the goods attached as the property of 
Holland, to satisfy a debt due by Holland to them. The 
claimants afterwards being informed of the insolvency of 
Holland, on the 16th of October, 1873, interposed their 
claim to the goods. The court charged the jury, in sub- 
stance, that if the claimants sold the goods to Holland, the 
defendant in attachment, on a credit, which goods were to be 
forwarded to Holland in Alabama, and if said goods were in 
passage to Holland in Alabama, and if Holland became in- 
solvent, then the claimants had the right to stop said goods 
before their arrival in Alabama, and to recover possession 
thereof, and when they had so taken possession of them, their 
right to retain them was superior to the right of an attaching 
creditor of Holland. The court further charged the jury, 
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“that if said Holland, by fraudulent representations, obtained 
said goods, that no title to them vested in him as against 
these claimants, and if they had the possession of them under 
a claim, they have the right to retain them against the plain- 
tiffs’ attachment.” To which charges of the court the plain- 
tiffs in attachment excepted. The jury found a verdict in 
favor of the claimants. 

1. Whilst we are inclined to think that the claimants’ right _ 
of stoppage in transitu of the goods was superior to the right 
of the attaching creditor of Holland, under the evidence in 
the record, still, we do not place our judgment on that 
ground, 

2. We put our judgment on the ground that the goods 
were obtained by Holland from the claimants by fraud, and 
therefore the sale of the goods by them to him was void, and 
he acquired no title to the goods as against the claimants. 
The evidence in the record as to the fraudulent representa- — 
tions of Holland in regard to his solvency, by means of which 
he obtained the goods on a credit from the claimants, is quite 
clear and undisputed. If Holland obtained no title to the 
goods as against the claimants, then the plaintiffs in attach- 
ment, who have levied on the goods as Holland’s property, in 
satisfaction of his debts, have no better claim to the goods, as 
against the claimants, than Holland himself, and he having 
no title to the goods, his creditors have no right to subject 
the claimants’ goods to the payment of Holland’s debts by the 
process of attachment against him. ‘There was no error in 
the charge of the court in relation to this last point in the 
case, in view of the evidence in the record. 

Let the judgment of the court below be affirmed. 
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JAMES RusHin, plaintiff in error, vs. James R. Gauss, de- 
fendant in error. 


After the passage of the act of 1874 subjecting the homestead to purchase 
money, Rushin levied a #7, fa., founded upon purchase money on the home- 
stead of Gause, set apart in bankruptcy before the passage of that act; 
Gause set up by affidavit of illegality a former recovery, also had before 
the act, of the same land, between the same parties and against the same 


execution : 
Held, that the former recovery is a complete bar to plaintiff’s attempt to sub- 


ject the land. 


Bankrupt. Homestead. Former recovery. Before Judge 
PotrrLe. Hancock Superior Court. April Term, 1875. 


At the October term, 1866, of Hancock superior court, 
Rushin recovered a judgment against Gause for $362 50 prin- 
cipal, besides interest and costs, purchase money for land. On 
September Ist, 1874, the execution based om this judgment 


was levied upon the land for which the debt was contracted. 
Gause filed an affidavit setting up the following grounds: 

Ist. That this execution had been previously levied on the 
same land, an affidavit of illegality filed thereto, and the 
property held by the superior court of Hancock county at the 
April term, 1870, not subject thereto, which judgment was af- 
firmed by the supreme court. 

2d. That defendant had been adjudged a bankrupt and said 
land set apart to him as his homestead on June 15th, 1868, by 
virtue of the provisions of the bankrupt act of the United 
States, approved March 2d, 1867. 

The evidence introduced upon the trial of the issue thus 
formed did not vary the case stated by the pleadings. Rushin 
simply claimed that the act of February 27th, 1874, subject- 
ing the homestead to the payment of the purchase money, 
relieved him from the effect of the former judgment, and of 
the’exemption by the bankrupt court. 

The court charged the jury that the former recovery barred 
the plaintiff from subjecting this land; and that the act of 
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1874 was not retrospective. The jury found accordingly. The 
plaintiff excepted to said charge. 


J. T. JorDAN, by brief, for plaintiff in error. 


GeoreeE F. Prerce, Jr., by SEABORN REEsE, for defend- 
ant. 


Jackson, Judge. 


The plaintiff levied upon defendant’s homestead, who inter- 
posed his affidavit of illegality, on the ground that the same 
case, between the same parties and concerning the same home- 
stead, had been decided by the superior and supreme courts. 
Plaintiff replied that his judgment was for purchase money, 
and by the act of 1874 the homestead was subject. The 
court sustained the affidavit and dismissed the levy. We think 
the plea, or affidavit of former recovery, conclusive, notwith- 
standing the act of 1874. That act is not retrospective in 
terms, and if it was, the homestead having been assigned un- 
der the bankrupt law and before its passage; vested the title 
in defendant ; and the judgment of the court, for the same 
land and between the same parties, settled it forever. 

Judgment affirmed. 


WILILAM JENNINGS, administrator, plaintiff in error, vs. 
WituiaM W. Wricut & Company, defendants in error. 


1. A declaration, in one of the short forms authorized by the Code, against 
the administrator of A, not expressly stating that he is sued as administra- 
tor, but alleging that he is indebted to the plaintiff on a promissory note, a 
copy of which is annexed, and the copy annexed being that of a joint note 
signed “A & B,” is a suit against the defendant, not individually, but in 
his representative character as administrator of A, 

. Such’a declaration, upon its face, in the absence of anything to show thay 
B is still alive, sets forth a cause of action, at law, against the defendant as 
administrator of A. The non-joinder of B, if alive and within the juris- 
diction, would be matter for pleain abatement. But after judgment, it will 
be presumed that A survived B, in which case the proper defendant to the 
action is A’s administrator alone, 

VOL. LIV. 35. 
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3. Judgment in favor of a creditor of the intestate against an administrator 
who enters no appearance and pleads no plea, should be de bonis testatoris, 
but when not so entered it is amendable upon motion. 

4. This court will not pass upon a point not made and decided in the court 


below. (R.) 


Administrators and executors. Pleadings. Abatement. 
Presumptions. Judgments. Amendments. Before Judge 
Hopkins. Fulton Superior Court. April Term, 1875. 


Reported in the opinion. 
P. L. Mywnart, for plaintiff in error. 
L. J. GLENN & Son, for defendants. 


BLECKLEY, Judge. 


An action of complaint, in the short form authorized by 
the Code, was brought in 1869, by William W. Wright & 


Company against William Jennings, administrator of C. T. 


O’Keefe. The declaration did not expressly allege that the 
defendant, was indebted as administrator, but the cause of 
action set forth was a joint promissory note payable to the 
plaintiffs, and signed “O’Keefe & Wilson,” a copy of the note 
being annexed to the declaration. It was not averred who 
O’ Keefe & Wilson were, or what was the relation between 
them, or what was the given name of either, or where Wilson 
resided, or whether he was living or dead. ‘The only substan- 
tial allegations were, that the defendant was indebted to the 
plaintiffs on that note, and that he refused to pay. Service 
was duly acknowledged, the defendant signing the acknowl- 
edgment with this addition to his name, “ Administrator de 
bonis non, estate of C. T. O’Keefe, deceased.” There was no 
appearance by the defendant and no plea filed. In 1871 the 
court, without a jury, rendered judgment for principal, inter- 
est and cost, reciting that no issuable defense had been filed 
on oath. The judgment was simply against the defendant, 
without anything else to indicate whether his liability was 
personal or representative, and without any direction as to 
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the property out of which it was to be levied and collected. 
In 1872, more than twelve months after it was rendered, the 
defendant moved to set the judgment aside, for the non-joinder 
of Wilson, for failure to designate the defendant as adminis- 
trator, and because of the judgment being de bonis propriis, 
and not de bonis testatoriss This motion was disposed of in 
1875, and denied. 

1. The cases which have heretofore been decided by this 
court, holding that the word as gave character to the action, 
were cases in favor of administrators, and not against them; 
11 Georgia, 599; 16 Ibid., 190. Moreover, in each of these 
cases the action was predicated upon a contract with the ad- 
ministrator himself, and not upon a contract with the in- 
testate. There was, therefore, a legal possibility for the cause 
of action to be either a personal right or a representative 
right. Here, on the contrary, is a case in which-the declara- 
tion is not only a nullity but a flat absurdity, unless it is con- 
strued to be against the administrator in his representative 
character. So construed, it means something; construed 
otherwise, it is all sheer nonsense. Besides, it may be said, 
the declaration is in the exact words of the statute, and a 
copy of the note is subjoined, as the statute requires: Code, 
section 3391. The plain meaning is, that the O’Keefe whose 
name appears to the note as one of the makers, is C. T. 
O’ Keefe, and that the defendant is his administrator, and as 
administrator is indebted, on that note, to the plaintiffs. 
Whatever technicalities may entangle us when we deal with 
pleadings framed under the common law, there is always only 
a single question where pleadings framed under the statute 
are concerned, and that is, can they be easily understood ? 
That. test is sufficient even for an indictment: Code, section 
4628. Let the declaration and the copy note, in this case, be 
read together in a spirit of candor, and there is not one man 
in a thousand who would be likely to misunderstand them. 
To miss the meaning, the reader would have to be a man of 
much learning, and one whom much learning hath made 


5) 
mad. To this court it is perfectly obvious that the defendant 
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was sued as administrator. A case was cited in 51 Georgia, 
482, but it is not in point on this branch of the present case, 
for it only rules that a decree and execution were against a 
defendant personally, although the word “executor” was an- 
nexed to his name. There is no attempt to determine the 
character in which he was sued, nor is there anything in the 
report by which to fix that character with certainty. The 
decree, as copied in the report, was plainly de bonis propriis, 
and not de bonis testatoris, and such a decree, as has often 
been ruled by this court, may be rendered on a bill in 
chancery against an executor, charging waste, etc.: 1 Kelly, 
355; 3 Ibid., 121; 11 Georgia, 658. 

2. On that qouaiil of the motion which attacks the nite 
ment for non-joinder of Wilson as a co-defendant, there is not 
the least difficulty. The common Jaw authorities hold that 
the non-joinder of one who ought to be made plaintiff is cause 
for arresting the judgment: 1 Chit. Pl., 13; and that if a 
legal excuse exist, such as death, ete., for omitting the joinder, 
it must appear in the declaration: Ibid., 14. But the same 
authorities lay down a different rule in respect to defendants ; 
as to them, non-joinder is matter for plea in abatement and 
not for arresting the judgment, unless it appear affirmatively 
on the face of the plaintiff’s pleadings that the omitted de- 
fendant is still living: Zbid., 46. Here there is no such al- 
legation. For aught that appears Wilson died before O’ Keefe. 
If he did not, the fact that he survived should have been 
pleaded at the proper time in abatement. After judgment, it 
will be presumed that O’Keefe was the survivor, and if he 
were, when he died his administrator was liable to suit at law 
for the joint or partnership debts without joining the represen- 
tatives of Wilson: 1 Chit. Pl., 51; Story on Partnership, note 
to section 346. 

3. The objection that the judgment ought to be de bonis 
testatoris and is not so, seems true, in fact, but that is cause 
for amending it, not for setting it aside where there is no pro- 
position to amend. The court below has ruled nothing against 
the defendant’s right to have the judgment amended. The 





ATLANTA, JULY TERM, 1875. 541 


The Mayor, etc., of Savannah vs. Champion. 











presumption is, that if that had been embraced in the motion 
it would have been granted. We do not think that this judg- 
ment is to be vacated and pass for nothing, simply because it 
does not go far enough and direct that it is to be levied and 
collected of the goods, ete., of the intestate. It is clearly 
amendablé in that respect, and is therefore not so wholly vicious 
as to amount toa nullity: 12 Georgia, 18, 281; 17 Jbid., 
289. Construing it in connection with the pleadings, there 
is no great strain in holding that by reasonable implication, 
it was intended to bind the estate and not the administrator 
personally. Its only defect is that it does not express this 
purpose with full legal certainty. 

4, There was a point made in argument which we do not 
find presented in the motion, namely, that the action was by 
William W. Wright & Company, without setting forth any 
name or names embraced in the general designation, “& Com- 
pany.” On this point, we make no decision, not because we 
think it formidable, but because the court below, so far as we 


are informed by the record, did not pass upon it. 
Judgment affirmed. 





THE MAYorR AND ALDERMEN OF THE City OF SAVANNAH, 
plaintiffs in error, vs. Francis J. CHAMPION, trustee, de- 
fendant in error. 


1. Damages were assessed for the opening of a street under the provisions of 
the charter of the city of Savannah, and the property owner appealed. Upon 
the trial in the superior court, on July 27th, 1872, the jury returned a ver- 
dict for the same amount as was found by the assessors, to-wit: $1,759 29, 
“As of 12th December, 1870, payable in currency.”’ The appellant moved 
for a new trial which was pending until February 17th, 1875, when it was 
withdrawn and a motion made to enter judgment on the aforesaid verdict 
covering interest from December 12th, 1870. This motion was resisted as 
to the interest, but the court allowed the judgment embracing interest from 
July 27th, 1872, the date of the verdict : 

Held, that the appellant was entitled to interest from December 12th, 1870. 

2. The appellees could not complain of the verdict as the only errors were in 
their favor. ° 
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Judgments. Exceptions. Interest. Before Judge Tomp- 
KINS. Chatham Superior Court. February Term, 1875. 


Reported in the decision. 
WituraM S. BasInGeR, for plaintiff in error. 
A. P. ApAms, for defendant. 


Warner, Chief Justice. 


‘This was a motion in the court below to enter a judgment 
on the verdict of a jury nune pro tune. It appears from the 
record before us, that there had been an assessment made by 
certain freeholders, in favor of Champion against the mayor 
and aldermen of the city of Savannah, for damages sustained 
by the plaintiff, in opening a street in the city. The free- 
holders assessed the damages at the sum of $1,759 29. The 
plaintiff entered an appeal therefrom to the superior court. On 
the 27th of July, 1872, the appeal was tried and the jury 
returned the following verdict: “We find for the appellant 
$1,759 29, as of 12th December, 1870, payable in currency.” 
The appellant madea motion for a new trial, which was pend- 
ing until the 17th of February, 1375, at which time the ap- 
pellant withdrew his motion for a new trial, and made a mo- 
tion to enter a judgment on the verdict, nune pro tune, with 
interest from the 12th of December, 1870. ‘The defendant 
did not object to the entering of the judgment for the amount 
of the verdict, but resisted the allowance of interest in the 
judgment. The court granted the order allowing the judg- 
ment to be entered on the verdict, nune pro tune, with interest 
from the 27th day of July, 1872. Whereupon the defendant 
excepted. 

1. In our judgment, the legal effect of the verdict was to 
find for the plaintiff the sum of $1,759 29, as being due him 
on the 12th of December, 1870, and that being so the court 
should have ordered the judgment to have been entered on 
the verdict for the sum of $1,759 29, with interest thereon 
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from the 12th of December, 1870, that being the time the 
jury, by their verdict, found the principal sum to have been 
due the plaintiff. 

2. Although the court erred in ordering that the judgment 
should be entered for interest from the 27th of July, 1872, 
that was an error in favor of the defendant, of which it can- 
not complain, not having been injured by the judgment. 

Let the judgment of the court below be affirmed. 


Noe. Humpaurey, plaintiff in error, vs. DeLLa C. Cope- 
LAND, by next friend, defendant in error. 


1. A creditor who receives in payment money belonging to his debtor’s wife, 
knowing it to be her separate estate, acquires no title to it, as against her, 
whether she consent to the payment or not. The Code, in declaring asale 
void when made by the wife to a creditor of the husband in payment of 
his debt, comprehends, in its reason and spirit, a transaction in money, as 
well as a transaction in property. 

. Without notice of the wife’s ownership, a creditor receiving money is pro- 
tected, and the burden of proving notice is upon her, 

. A judgment creditor who is protected against a mere equity in his debtor’s 
property for want of notice before his judgment lien attaches, may, when 
the property is sold by the sheriff to satisfy the judgment, purchase and 
hold it disencumbered of such equity, although he, in the meantime, re 
ceived notice. Such estate as the creditor has a right to sell, purchasers have 
a right to buy. 


Husband and wife. Debtor and creditor. Judgments. 
Judicial sale. Notice. Before Judge Porrte. Hancock 
Superior Court. October Term, 1874. 


Reported in the opinion. 


C. 8. DuBose; C. W. DuBoss, for plaintiff in error. 


Mives W. Lewis; Orr & Lewis, for defendant. 


BLECKLEY, Judge. 


, 


Copeland is but a nominal defendant in the bill. The real 
defendant is Humphrey. Thecomplainant is Mrs. Copeiand, 
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wife of Copeland; and ‘the object of the bill is to reclaim 
from Humphrey a sum of money which her husband paid to 
him out of her separate estate. Humphrey, the defendant, 
sold to complainant’s husband some land, and, at the same time, 
some personal property, taking his notes separately for each, 
and giving bond to make titles to him for the land on pay- 
ment for it in full. Shortly aftewards, one of the notes cov- 
ering the price of the land was partially paid in money. This 
is the money to which the complainant asserts title, and which 
she seeks to recover by the present bill. The land went into 
Copeland’s possession, and no other payment on the purchase 
was ever made. ‘The notes given for the personal property 
were reduced to judgments, and under these the land was seized 
and sold by the sheriff, as the property of Copeland, Hum- 
phrey having first made and had recorded a deed conveying 
to him the land in fee. At this sale Humphrey was the pur- 
chaser, the price bid being about the amount of the judgments. 
Litigation then arose between Humphrey and Copeland touch- 
ing the possession, and suit was also instituted by the former 
against the latter on the notes for the unpaid purchase money. 
A settlement ensued which disposed of the whole controversy. 
Copeland acknowledged Humphrey as landlord; agreed to 
pay him one year’s rent, besides certain expenses connected 
with the legal proceedings; and Humphrey surrendered to 
him the notes for the unpaid purchase money. Humphrey 
then sold the land to a third person for the same price which 
Copeland had agreed originally to pay for it. After all these 
events had occurred, Mrs. Copeland, the complainant, brought 
this bill, praying that her husband and Humphrey might be 
compelled to interplead ; that Humphrey might be decreed to 
repay to her the money he had received from her husband, 
being, as she alleged, her separate estate ; and for general re- 
lief. On the trial, there was evidence showing that the money, 
at the time it was paid to Humphrey was what the complain- 
ant alleged it to be, herown. There was also evidence tend- 
ing to charge Humphrey with notice of that fact. Other evi- 
dence tendered to negative notice of the fact at that time, as to 
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a part of the money, at least; and the decree went against 
him for all of it. 

1, The law applicable to the case is contained in sections 
1783 and 1785 of the Code, taken in connection with the es- 
tablished and well known rule, that one who receives money 
bona fide, for value, without notice of any defect in the title, 
is protected. One of these sections of the Code makes void 
a sule of the wife’s separate estate to the husband’s creditor, 
in extinguishment of the debt; and the other declares invalid 
any sale by her to the husband, made without sanction of the 
proper court. Money is clearly within the reason and spirit 
of these restrictions upon the wife’s power. Although the 
word sale does not, in the letter, comprehend a transaction in 
which money alone passes, yet, the transaction itself, with 
respect to its effect on the wife’s fortune, would be the same ; 
and that is the thing to be regarded. ‘The true genius of the 
law, whatever may be thought to the contrary, is to quibble 
as little as possible on words, and go directly to the substance. 
It is true, that for the sake of certainty, it is necessary in con- 
struing statutes, to be somewhat critical in the examination 
of language, but when the object and purpose of the law are 
free from all doubt, to sacrifice them to avoid slight verbal 
difficulties would be to bring back the scholastic trifling of the 
middle ages. What the Code has in view is to protect the 
wife’s separate estate against the husband and his creditors, 
not simply to screen it when it is in the form of property, leav- 
ing it exposed when it takes the form of money. Payment 
by the wife of her husband’s debt, whether made in money or 
other effects belonging to her, is void if the creditor have 
notice of her title. He acquires nothing and she loses noth- 
ing. And the same rule applies where, with like notice to 
the creditor, the payment is made by the husband with her 
money, whether she consents to it or not. Under such cir- 
cumstances, her consent passes for nothing. There has been 
no repeal or modification of the two sections of the Code to 
which we refer. They stand wholly unaffected by the act of 
1866 and the constitution of 1868. The same reasons of 
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principle and policy hold now, on this subject, as held when 
the Code was adopted. These restrictions upon the wife’s 
power, imposed for her own benefit and proteetion, are per- 
fectly consistent with the act of 1866 and the new constitu- 
tion, which simply secure to the wife all her property and make 
it her separate estate She is as much exposed to the “kicks 
and kisses,” especially to the kisses, of her husband, with all 
as with only a part. If the husband and his creditors are 
allowed to prey upon her estate at all, it is not likely that 
they will be the less eager to digest it because it happens to be 
large. On the contrary, that would only render it the more 
tempting. 

2. According to the record the real pressure of the case, 
under a proper view of the law, was upon the question of no- 
tice. All the rulings of the Court upon other topics were 
harmless to the defendant, however erroneous. It will be ob- 
served that Humphrey may be regarded, in his various rela- 
tions to the case, as filling three characters: first, he was a 
creditor of Copeland for both the land and the personalty ; sec- 
ondly, he was in the situation of a purchaser for value from 
Copeland of the money to which the complainant claims title; 
and thirdly, he was a purchaser at sheriff’s sale of the land 
when sold under his judgments. ‘There can scarcely be a 
doubt that in giving credit to Copeland he had a right to look 
to such interest as his debtor acquired in the land, as a basis 
of the credit, not only in respect to the price of the land, but 
also, in respect to the price of the personalty, both debts be- 
ing created at the same time. As creditor, therefore, he 
would stand unaffected by any notice which reached him after 
the judgments were obtained and became a legal lien upon 
the land, if not’ by any notice whatever, which he did not 
have at the time of giving credit. Certainly, as creditor, he 
could enforce any lien which was incident to his judgments ; 
and whatever they bound would pass to the purchaser at the 
sheriff’s sale, whether that purchaser were himself or another, 
and whether such purchaser took with or without notice: 13 
Georgia, 443; 25 Ibid.,687. The purchaser at a judicial sale 
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gets all the estate that the creditor is entitled to sell under his 
judgment ; and if the purchaser have notice of an equity in a 
third person, he is protected by the want of like notice to tlie 
creditor prior to acquiring his lien. This rule is for the ben- 
efit of the creditor, and is founded upon a reason similar to 
that which protects a purehaser with notice who derives his 
title from a prior purchaser without notice. It is manifest 
that the court thought, and so instructed the jury, that the 
law would charge the land in favor of complainant, or its 
proceeds in the hands of Humphrey, upon a notice which 
reached him at the last moment prior to his purchase at sher- 
iff’s sale. The eharge of the court, as set out at large in the 
record, states, in one place, that the defendant would be pro- 
tected if he made the trade and bought the land without know- 
ing, or having reason to know, that the money was complain- 
ant’s, and in another place it states that if, when he bought at 
sheriff’s sale, or before that, he knew that her money had 
been put in the purchase without her knowledge or consent, 
he took the title subject to her equity in the fund. Again, in 
dealing with the defendant’s request to charge touching the 
effect of the sheriff’s sale, the court superadded, that if the 
defendant knew at the time of the sale that complainant’s 
money had been used in the purchase of the land, then she 
had an equity in the land and he had knowledge of her trust, 
and bought subject to it, and was bound by it. The refusal 
to give in charge the request without this modification might 
not have been error, but there was very palpable error in 
adding to the matter embraced in the request a doctrine on 
the subject of notice which denies to the purchaser at sheriff’s 
sale the right to buy as much as the judgment creditor has a 
right to sell. The question of notice at the time of the sher- 
iff’s sale was wholly irrelevant. Under the facts of this case, 
the time for notice was when the complainant’s money was 
received by the defendant. If at that time he knew, or had 
reasonable cause to believe, it was her money, and it was in 
fact hers, that was enough. If, on the other hand, he re- 
ceived it as a payment on her husband’s note, not knowing 
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or having reasonable cause to believe that it was hers, she 
cannot recover it from anybody but her husband. 

3. We intimate no opinion upon the fival merits of the 
case, nor on the yea or nay of the alleged notice, but leave 
the jury, on another trial, to deal with all the facts. In 
ruling, as we have felt bound to do, that married women can 
repudiate their consent, whether express or implied, to the 
use of their money in transactions with their husbands, or in 
payment to their husband’s creditors, we do not mean to say 
that wives are tolerated by the law in combining with their 
husbands to commit frauds on other people. It is only where 
notice is brought home that a wife’s rights will be saved. 
The burden of proof is upon her, for in every case where 
money is received and value given, there is a presumption 
that title passes, which stands until it is rebutted by evidence. 
And the measure of evidence should not be too scant, in mere 
deference to sex. When man and wife co-operate for good 
they can do much good ; and so, when they combine against 


third persons and co-operate for evil, they can do much harm. 
In protecting women, courts and juries should be careful to 
protect men, too, for men are not only useful to general socie- 
ty, but to women especially. The exact mean is to do equal 
justice to both, according to law. 

Judgment reversed, 


JAMES WHITTLE, plaintiff in error, vs. BENJAMIN SAMUELS 
et al., defendants in error. 


1, Where a house and lot in a village had been set apart to Walton as a 
homestead under the constitution of 1868, and sold under judgments 
against Walton, rendered in 1860, and the money is in court for distribu- 
tion, and is claimed by the judgment creditors, and where the homestead 
had been sold after Walton’s death by his wife, with the approval of the 
ordinary, the executor of Walton assenting thereto and joining in the deed 
by the authority of the will, to one Baron, and Baron’s wife had a home- 
stead set apart therein, and she and her husband, the ordinary approving, 
sell to Whittle, and Whittle claims $500 00 of the money on the ground 
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that he bought the land for walls that Walton’ s estate is insolvent, and 
that he is subrogated to Walton’s right to have 8500 oo of the fund set 
apart to him under the old exemption law: 

Held, that the wife of Walton, after his death, had no authority to part with 
the homestead, it being for the sole use of her and her children under the 
constitution, and the law nowhere providing for its sale by her; therefore, 
Baron took no title from her, and Whittle none from him, 

. The policy of our law is not to alienate homesteads, and the statutes relat- 
ing thereto will be strictly construed, and the rights of the purchaser will 
be closely watched and never enlarged. 

. The clear legal right of a judgment creditor to the fund he has brought in 
court, and on which he has an undoubted lien in law, will not be forced to 
make way for a vague and uncertain equity—if, under the facts, any equity 
at all—especially on a money rule, where all the parties in interest in re- 
gard to the asserted equity are not before the court, 


Homestead. Equity. Money rule. Subrogation. Judg- 
ments. Parties. Before Judge JAmMEs Jonnson. Talbot 
Superior Court. March Term, 1875. 


Reported in the opinion. 


LitrLteE & Crawrorp; BLANDForRD & GARRARD, for 
plaintiff in error. ' 


Wiuus & Wiis; E. H. Wore, for defendants. 


JACKSON, Judge. 


Samuels and others obtained judgment against Walton in 
1860, and levied the execution issued thereon upon a parcel of 
land in the village of Geneva, as his property. The land was 
sold and the money brought into court for distribution. It 
appears from the record that Walton had had a homestead set 
apart in this land, and died. After his death, his widow, 
with the approval of the ordinary, sold it to Baron. Baron’s 
wife had a homestead set apart in it, and she and her hus- 
band sold it to Whittle, who claims $500 00 of the fund, 
because Walton, he says, would be entitled to hold that much 
of the fund under the old exemption law, and because he is 
subrogated to all the rights of Walton. The court ordered 
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the money paid to the judgment creditors. Whittle excepted, 
and now assigns this ruling of the court for error. 

1, 2. We think that the policy of the state, as gathered 
from the constitution and laws, is not to encourage the sale of 
homesteads. By the constitution it is made the duty of the 
general assembly to enact laws for the full and complete pro- 
tection and security of homesteads to the sole use and benefit 
of the family of the debtor: Code, section 2135. The law 
enacted to carry out this constitutional provision, declares that 
such property shall be for the use of the wife, or widow, 
and children: Code, section 2020. The great object is to se- 
cure a fixed home for the family, and it is not the policy of 
the law to encourage the alienation of that home. Can the 
wife, after the death of her husband, sell it even with the ap- 
proval of the ordinary, and does the title pass? Could Mrs, 
Walton sell to Baron, and if she could not, of course the 
title of Baron and wife to Whittle fails, and he has no rights 
of subrogation or otherwise. The law provides that the hus- 
band and wife may sell it: Code, section 2025, but we are not 
aware of any law which allows his wife to sell it after his 
death, though the executor of the husband join in the deed, 
and be authorized by the will todo so; and we think the law 
in regard to the alienation of homesteads should be strictly 
construed as against the policy of the state and the main ob- 
ject of the law. The minor children have rights, and credi- 
tors have rights in remainder, which are endangered every 
time there is an alienation of the home. There being no law 
to authorize the sale by Mrs. Walton, Whittle has no right 
to any part of this money. Besides, we think, any such sub- 
rogation of rights in the purchaser would encourage the alien- 
ation of the home, and therefore we are reluctant to extend 
the. doctrine to such cases. Nor is there any evidence that 
Baron is insolvent and his warranty to Whittle not good, 
and therefore there is no need of his being subrogated to Wal- 
ton’s equity to get his money. 

3. In any event, before the right of subrogation could be 
applied, all the parties in interest should be brought before 
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the court that the rights and equities of all, after a full 
hearing, might be examined and passed upon. Neither Mrs, 
Baron and children, nor the creditors of Baron, nor Mrs, 
Walton and her children, were before the court, and to allow 
Whittle to claim and take this money in this case on a mere 
rule tu to distribute, without giving all an opportunity to be 
heard, would, we think, set a very bad precedent. The legal 
status of the judgment creditor is perfect, his lien undoubted, 
and to permit an equity so uncertain and vague as this is, 
even were all other objections out of the way, to override his 


plain legal right, would be to make equity not follow, but 


overthrow the law. 
Judgment affirmed. 


M. H. VanDykg, plaintiff in error, vs. Saran E. Kixao, 
defendant in error. 


1. A partnership was entered into in September, 1866, between V. and K., 
by the terms of which V. was to purchase for the firm the stock of goods 
upon which the business was to be transacted, K. was to sell the same, pay- 
ing over the proceeds to V. until the first cost was refunded, and the profits 
were to be divided between them. K. died in February, 1870. Before 
administration upon his estate, his widow and V. agreed upon three per- 
sons to examine into the condition of the partnership. They reported that 
K. had overdrawn his proportion of the profits $886 43. After adminis- 
tration suit was brought by V. for this amount and judgment recovered. 
Execution was levied upon the property of K. which was claimed by his 
widow as her homestead exemption under the constitution and act of 1868: 

Held, that the liability of K. to V., upon which the judgment was obtained, 
was based upon the contract made in 1866, and not upon the accounting 
had in 1870. 

. That a creditor advised the widow of his debtor to have a homestead set 
apart in the property of the deceased, does not estop him from levying upon 
the same for the satisfaction of a debt to which it may be subject. 


Homestead. Contracts. Partnership. Estoppel. Before 
Judge Knicut. Lumpkin Superior Court. April Term, 1875. 


For the facts of this case, see the decision. 
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M. L. Smita ; Wier Boyp, for plaintiff in error. 


H. P. Bei; W. P. Price, for defendant. 


Warner, Chief Justice. 


On the 5th day of September, 1866, VanDyke and Kilgo 
entered into a contract in writing hy which VanDyke agreed 
to buy and deliver to Kilgo merchandise of different kinds, 
for him to sell for VanDyke, and Kilgo was to deliver over 
the proceeds of the sale of the goods and chattels sold by him 
to VanDyke, until the first cost of said goods purchased by 
VanDyke was paid for, and then divide the profits equally 
between them. Kilgo died, and shortly after his death, and 
before an administrator was appointed on his estate, by the 
consent of his widow and VanDyke, three persons were se- 
lected to examine into the condition of the partnership affairs, 
who reported as the result of that examination, that Kilgo 
had overdrawn his share of the profits of the business $886 43, 
and that he was indebted to VanDyke that amount. After 
letters of administration were taken out on Kilgo’s estate, 
VanDyke instituted suit against his administrator setting forth 
the copartnership contract in his declaration, and alleging that 
on an account being taken as before stated, Kilgo was in- 
debted to the plaintiff the said sum of $886 43, and obtained 
a judgment forthat amount, upon which an execution issued 
and was levied on the property of Kilgo, which was claimed 
by Mrs. Kilgo as her homestead exemption. On the trial of 
the claim case the jury found the property not subject. A 
motion was made for a new trial, which was overruled by the 
court, and the plaintiff excepted. Two questions were made 
on the argument here. First, whether the contract on which 
the judgment was obtained was made prior to the adoption of 
the constitution of 1668. Second, if it was made prior to 
1868, whether the plaintiff, VanDyke, was not estopped from 
levying on the claimant’s homestead, inasmuch as he advised 
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her to claim a homestead on tlie property of her deceased hus- 
band. 

1. It was insisted by the defendant in error that the con- 
tract on which the judgment was obtained was created in 
1870, when the accounting took place, and the extent of Kil- 
go’s indebtedness to the plaintiff was ascertained ; and that 
is the debt or contract on which the plaintiff’s judgment was 
rendered. ‘The reply is, that at the time the account was 
taken Kilgo was dead, and his estate was unrepresented ; 
there was no person at that time who had the legal capacity 
to make any contract which would bind his estate for the 
payment of that or any other debt. The judgment could not 
have been rendered against Kilgo’s administrator upon any 
other contract than that alleged in the plaintiff’s declaration, 
made by Kilgo in 1866, when he was living; that was the 
contract under which the plaintiff invested his money and 
property in the copartnership; that was the contract which 
created Kilgo’s liability to account with the plaintiff concern- 
ing the copartnership transactions; and but for that contract, 
made in 1866, there would have been no liability on the part 
of Kilgo or his administrator, to account with the plaintiff in- 
relation to the copartnership business. The plaintiff’s right 
to recover a judgment, and the defendant’s liability as adminis- 
trator of Kilgo, was based on the contract made by Kilgo in 
1866, and upon no other liability. The verdict of the jury 
was contrary to the charge of the court in relation to this 
point in the case, and there being no error in the charge, the 
verdict was contrary to law. 

2. The fact that VanDyke advised the claimant to take a 
homestead in her deceased husband’s property, did not estop 
him from levying upon the homestead in satisfaction of his 
debt. There is no pretense that he promised not to do so, and 
the homestead may still be beneficial to her as against debts 
contracted since 1868, after paying off the plaintiff’s judg- 
ment; besides, it does not appear that the plaintiff was fully 
acquainted with the condition of Kilgo’s estate when the ad- 
vice was given, and for aught that appears to the contrary the 

VOL. LIv. 36. 
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advice to take a homestead may have been honestly given, 
and with friendly intentions. In our judgment, the court 
below erred in overruling the motion for a new trial. 

Let the judgment of the court below be reversed. 


Joun OC. SuGcaArt, plaintiff in error vs. Mace A. Mays, de- 
fendant in error. 


1, A plea to an action of ejectment which attacks a conveyance from the de- 
fendant to the plaintiff, as being part of an usurious contract, is not an 
equitable, but a strictly legal defense; and to make it available, no tender 
or offer to pay the debt which the conveyance was intended to secure is 
requisite, even though the deed may amount, in equity, to a mortgage, 

. A deed, absolute upon its face, made as part of an usurious contract, to 
secure a debt infected with usury, is void as a legal title; and on it the 
grantee, who has never been in possession, cannot, in an action of eject- 
ment, recover the premises of the grantor. 

; Where the question is as to whether a particular transaction was a loan 
with an absolute deed to land taken as security, and bond for titles given 
by the lender, it is not competent to prove that the alleged lender’s custom 
and practice were to lend on such security, there being no evidence sug- 
gesting such a prior course of dealing between him and the present alleged 
borrower, or that the latter had any knowledge of it as practiced with 


others. 


Ejectment. Deeds. Mortgage. Usury. Pleadings. Equity. 
Evidence. Custom. Before Judge Knicur. Cobb Supe- 
rior Court. November term, 1874. 


This case was tried before Judge UNDERWoop. The mo- 
tion’ for a new trial was heard by.Judge Knieur. 


The facts are sufficiently stated in the opinion. 


Irwin & ANDERSON; W. T. & W. J. Wryy, for plaintiff 


in error. 


GeEorGE N. Lester, for defendant. 
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BLECKLEY, Judge. 


Plaintiff in ejectment must recover on his own title. 

1, 2. Here the only title which he exibited was a deed from 
the defendant to himself dated in 1867, If that deed did 
not invest him with title, he was wholly without any, for he 
had never been in possession of the premises, and, for ought 
that appears, had no claim to them, except under the deed in 
question. At the making of the deed defendant was in pos- 
session, and has so remained. The real and only question, 
therefore, was as to the character and effect of that deed. The 
defendant, by his special plea, alleged that it was void, be- 
cause made as part of an usurious contract, and to evade the 
laws against usury. The plea set out a contract infected with 
usury, and averred that the deed was made as a part of that 
contract, to secure the payment of the money, and was in- 
tended as a mortgage, the form of the transaction being a con- 
trivance to evade the law. Here was the hinge upon which the 
whole case ought to have turned. The parties were at issue 
on this defense, and there was evidence both for and against 
it—strong evidence, strongly conflicting. The jury should 
have been sent out, under proper instructions, to grapple with 
this evidence, and decide the issue—the issue which the plea 
made, and which the evidence on one side tended to support, 
and on the other to disprove. But the rugged path along 
which the jury must have walked to arrive at the material 
and controlling truth in the case, was made smooth, or rather 
cut short, by the court. The court instructed them that the 
defendant’s plea could not avail him, unless he had offered to 
pay the debt and interest. Now, whether such an offer had 
been made, was not embraced in the issue on trial. The plea 
did not affirm any such thing, and there was no evidence go- 
ing to establish it. If it was meant that the jury should 
search for the truth on that question, they were sent to find 
what was not lost. If it was meant that the plea was essentially 
defective, as wanting the averment of such an offer, that was 
a matter for the court to deal with alone, and it was an in- 
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advertance to refer to the jury any question whatever touch- 
ing the defense set up by the plea. If the defense was in- 
complete, as pleaded, it was idle to test the truth of it. 
What is insufficient might as well be false as true, when 
put forward as a defense to an action of ejectment or any 
other action. Under the instructions given to the jury there 
is no certainty that the jury took the trouble and responsi- 
bility of passing on the truth of this plea. The strong prob- 
ability is that they did not, for the charge of the court enabled 
them to pause at a place of perfect rest on the wayside. The 
plea, if true, is a complete defense as it stands. By the Code of 
1863, section 2024, “all titles to property made as a part of 
an usurious contract, or to evade the laws against usury, are 
void.” Such titles are not merely voidable, but void—void 
absolutely and unconditionally. What the statute plainly af- 
firms, without terms and without conditions, the party may 
affirm by plea, in a court of law, and stand upon it. He 
need not purchase the right to plead such a matter, but may 
plead it without money and without price. Such a defense 
as this is a naked legal defense, and is subject to no rule pe- 
culiar to courts of equity. The plea sets up, not equity but 
law—cold, hard law. It contains no prayer and petitions for 
no relief; it simply offers resistance to an alleged void title 
by setting forth plainly, fully and distinctly, the facts that, 
under the statute, make it void. It may well be true, that 
the deed, though void as a title to property, may be valid in 
equity or even possibly at law, as a mortgage to secure the 
alleged debt and lawful interest. Treated as a mortgage, there 
is no necessity that it should pass the title. Indeed, as the 
law has been long settled in this state, title never passes under 
a mere mortgage. But in the present action there was no at- 
tempt to foreclose or otherwise to enforce the deed as a mort- 
gage of any kind. The plaintiff, being in a court of law and 
his action being strictly a legal action, asserted it as title; and 
as title the defendant met it by his plea, and denied its va- 
lidity. The parties were at issue on the deed as title, and 
what effect it might have as a mortgage was not in question. 
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Land cannot, in Georgia, be recovered in ejectment on a mort- 
gage as a mortgage ; title is requisite, and this deed, if the 
plea be true, is utterly void as title, whatever virtue it may 
have as a mortgage or anything else. 

3. There was no error in rejecting the evidence offered to 
prove the plaintiff’s custom and practice in lending, on abso- 
lute deed as security, with bond for titles from himself to the 
borrower. There had been previously no such course of deal- 
ing between these parties; and it did not appear that the de- 
fendant knew of it as practiced with others. 

Judgment reversed, 





F. M. Brapsuaw e¢ al., plaintiffs in error, vs. PATRICK 
GORMERLY ef al., defendants in error. 


1, Where several claim cases are pending between several plaintiffs and one 
defendant and claimant, and one case is tried and the property found sub- 
ject, and the claimant proposed to test the principle involved by bringing 
that case to this court, and where claimants’ counsel agreed with plaintiffs’ 
counsel in the other cases, that they should not be then tried, but await and 
abide the decision on the case brought here, claimant assenting in person 
to the agreement, and the other cases, though ready for trial, were not tried 
in consequence of the agreement, and where, so soon as the remi¢titur af- 
firming the judgment below is returned and entered of record, the claim- 
ant withdraws his claims in the other cases, and the land has been sold 
and the proceeds in court in the hands of the sheriff: 

Held, that the agreement, so assented to by claimant in person, is binding 
upon him, and the plaintiffs should have been permitted to prove it on the 
rule to distribute the fund. 

. If claimant had not assented in person, the agreement of his counsel, 
though not in writing, would have bound him, the agreement having been 
executed on the part of plaintiffs’ counsel, and the court should have al- 
lowed and considered the proof to that effect. 

. On the rule to distribute the fund in court, it being in the nature of an equi- 
table proceeding, and the parties being all before the court, the plaintiff 
should have been allowed to show that the deed from the defendant to 
claimant was without consideration, and intended to delay and defraud 
creditors, and void as against them. 

. On the before recited facts, which are substantially admitted to be true 
in the record, the court should have ordered the fund paid to the plaintiffs, 
and not to the claimant. 
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Practice in the Superior Court. Contracts. Evidence. 
Money rule. Attorneys. Claim. Before Judge JAMEs 
JouHnson. Talbot Superior Court. March Term, 1875. 


Reported in the opinion. 
Wiis & WILLIs, for plaintiffs in error. 


H. L. Benntne; Peapopy & Brannon; LitrLe & 
CRAWFORD, for defendants. 


JACKSON, Judge. 


Bradshaw and other plaintiffs, among them William D. 
Chapman, obtained judgment against William Hall; execu- 
tions issued thereon, were placed in the sheriff’s hands, and 
levied upon certain land. Gormerly claimed the land, and the 
cases were all pending in Talbot superior court. The case of 
Chapman was tried, and the property found subject. There- 
upon the claimant, Gormerly, resolved to bring that case to 
this court by bill of exceptions; and it was agreed by counsel 
that the other claim cases, Bradshaw’s among the rest, then 
ready for trial, should not be tried, but should stand con- 
tinued until the case brought to this court was determined, 
and_all should abide the decision here. Counsel for plaintiffs 
and for claimant all agreed to this; and claimant, Gormerly, 
himself stood by in person and assented thereto. This court 
affirmed the judgment below, the property was sold, and the 
money brought into court for distribution. Gormerly with- 
drew his claims in the other cases, and now claims that the 
money arising from the sale of the land should be paid to 
him and not to the plaintiffs. On the trial of the traverse by 
Gormerly, of the petitions of the plaintiffs for the fund, the 
plaintiffs offered to prove the agreement of counsel referred to 
above and the assent of Gormerly thereto, which the court 
refused to allow. They then offered to show that the deed of 
Hall to Gormerly was fraudulent and void as to them, with- 
out consideration, and a mere contrivance to defraud, hinder 
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and delay creditors. The court refused to permit them to do 
so. The errors assigned are, that the court erred in these re- 
fusals and in ordering the fund paid to Gormerly in prefer- 
ence to Bradshaw and the other plaintiffs in like condition. 
We think the plaintiffs in error right on each of these assign- 
ments of error. 

1, 2. The withdrawal of the claims by Gormerly, on the 
return of the remittitur from this court, was in violation of 
his agreement. He himself assented to what his counsel 
agreed, and it would be to permit a gross fraud to allow him 
to repudiate his bargain after he had made it and lost the case 
here. If he had not assented in person, he would have been 
concluded by the acts of his counsel; for the agreement was 
executed by plaintiffs not trying but continuing their cases, 
and the claimant is estopped from saying that the agreement 
was not in writing. The plaintiffs were entitled to their ver- 
dicts on the return of the remittitur, and having been prevent- 
ed from taking them by the act of Gormerly in withdrawing 
his claims, they lose no rights on the fund which is the pro- 
ceeds of the land that the agreement allowed them to subject. 

3. For the same reason, because of the fraudulent with- 
drawal of the claims, the plaintiffs were entitled, on the trial 
of the traverse on the money rule, to show the fraudulent 
transfer or deed of Hall to Gormerly. Indeed, the rule being 
an equitable proceeding, they would have been so entitled in- 
dependently of any agreement, or the violation of any, to go 
into the whole fraud between the defendant and claimant on 
the issues made. 

4. We hold, therefore, that the court erred in ordering the 
money, or any part, paid to Gormerly, and think just the 
contrary order should have been passed on the admissions 


contained in the record. 
Judgment reversed. 
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NATHANIEL E. GARDNER, plaintiff in error, vs) MAGARET 
A. E. GARDNER, defendant in error. 


Where, upon a petition filed by the wife against the husband for permanent 
alimony for herself and daughter, it appeared that the latter had provided 
for the support and education of his child until she was twenty-one years 
of age, and that his estate was small, the allowance of $40 00 per month 
as temporary alimony, was excessive. The amount should be reduced to 
$20 oo per month. If the wife is able to to contribute to her support, she will 
be expected to do so. 


Husband and wife. Alimony. Before Judge Rice. Gwin- 
nett county. At Chambers. June 26th, 1875. 


A report of this case is deemed unnecessary. 
PreepLes & HowE .t, for plaintiff in error. 


THRASHER & THRASHER, for defendant. 


WaRNER, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, under the provisions of the 1747th section of the Code, 
in which the complainant alleges that she has been compelled to 
separate from her husband on account of his cruel treatment, 
with a prayer for the allowance of alimony for the support of 
herself and child, and payment of counsel fees. On hearing 
the defendant’s answer, and the various affidavits of the re- 
spective parties contained in the record, the presiding judge 
ordered the defendant to pay, for the use of herself and child, 
as temporary alimony, the sum of $40 00 per month, to be 
paid monthly, and the further sum of $100 00 for counsel 
fees, to which order the defendant excepted. It appears from 
the evidence in the record, that the defendant has provided for 
the ample support and education of his child until she is 
twenty-one years of age, by the conveyance of property to a 
trustee for that purpose. In view of the condition of the par- 
ties as disclosed by the evidence in the record, and in view of 
the fact that the defendant has made provision for the support 
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of his child out of his property, the allowance of $40 00 per 
month for the support of the defendant’s wife was, in our 
judgment, too much. Courts cannot well be too cautious in 
allowing temporary alimony and counsel fees in this class of 
cases, so as not to encourage the separation of husband and 
wife from mere mercenary considerations. If the complain- 
ant is able to contribute towards her own support, she will 
be expected to do so, and not sit down and fold her hands 
and depend exclusively upon the labor of her husband and 
the income of his small estate, to support her in idleness. 
Such is not the policy of the law. In view of the facts of 
this case as disclosed in the record, we reverse the judgment 
allowing $40 00 per month for temporary alimony, and direct 
that the order of the court be so far modified as to allow the 
eomplainant only $20 00 per month for temporary alimony. 
Let the judgment be so entered. 
Judgment reversed. 


JaMES H. Howe tt et al., plaintiffs in error, vs. JouN PoPE 
et al., defendants in error. 


1. Generally the writ of error should be dismissed on motion, if it appear 
from the bill of exceptions that evidence was adduced below, which is not 
set forth, either as part of the bill of exceptions or as part of the record 
proper. It is otherwise where some ruling is complained of which is wholly 
independant of the omitted evidence, and the reversal of which ruling 
would warrant a reversal of the main judgment. 

. If the motion to dismiss be at first denied in consequence of a misappre- 
hension by this court as to the omission being substantially supplied by ade- 
quate recitals, and if after hearing full argument on the merits, it be man- 
ifest that the absent evidence ought to have been brought up, and that the 
judgment cannot, on legal principles, be reviewed without it, the writ of 
error will still be dismissed, as the only appropriate disposition of the case, 


Bill of exceptions. Practice before the Supreme Court. 
July Term, 1875. 


Reported in the opinion. 
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PreepLes & Howe; W. T. & W.J. Winn; GARTRELL 
& Dunwoopy, for plaintiffs in error. 


GeorGE N. Lester, for defendants. 


BLECKLEY, Judge. 


Injunction was applied: for and refused. On that refusal 
this writ of error was brought. When the case was called 
here, a motion was made to dismiss it on the ground that 
some of the evidence mentioned in the bill of exceptions as 
before the judge at the hearing, was not set out in the same, 
nor otherwise legally authenticated. This court then thought 
that, on account of the very full recitals contained in the an- 
swer, the judgment complained of might be reviewed, and 
overruled the motion. Full argument was heard on the mer- 
its, and that disclosed, as we now think, that some of the 
omitted evidence was material, or might be material, to a cor- 


rect decision of the main question in controversy between 


the parties. 

The injunction prayed for was to restrain the defendants 
from acts of alleged trespass on complainant’s land, com- 
menced and in progress for the purpose of opening a road to 
be used by the public in reaching a new ferry which the de- 
fendants intend to operate in competition with an ancient ferry 
of which compainant is part owner. The defendants justify 
their acts under an order of the inferior court, granted in Au- 
gust, 1867, establishing the way sought to be opened over 
complainant’s land as a public road. This order is attacked by 
complainant as embracing illegal conditions, (such as provid- 
ing a mode of compensation unknown to the law,) as not hav- 
ing been passed by a quorum of the inferior court, and as not 
having been entered within proper time on the minutes. One 
reply made by defendants to some of these objections is, that 
they were urged by the complainant and others when the order 
was granted; that they were overruled ; that a petition for cer- 
tiorari was thereupon presented to the judge of the superior 
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court, who refused his sanction; that a writ of error on this re- 
fusal was sued out to the supreme court; and that the same was 
dismissed and the judgment of refusal affirmed. These pro- 
ceedings, to all of which it is said the complainant was a party, 
are relied on as an estoppel upon him now, against again 
drawing in question, as he seeks to do, the validity of the or- 
der. Moreover, it is said the entry on the minutes has been 
duly made, nune pro tune, by the ordinary. The complain- 
ant, to this last point, rejoins that the ordinary’s decision has 
been carried up to the superior court by certiorari, and the 
certiorari is still undetermined. The bill of exceptions states 
that the records of all these proceedings were introduced be- 
fore the judge, but they do not come to us properly authenti- 
cated, except the original order and the mere formal judgment 
of the supreme court dismissing the writ of error which was 
sued out on the refusal of the certiorari. We are not fur- 
nished with the exceptions on which the petition for certio- 
rari was based, nor with the petition, nor the judge’s order 
refusing it, nor the bill of exceptions complaining of that re- 
fusal; neither have wea copy of the ordinary’s order, nor of 
the petition for, or the writ of certiorari based thereon, so as 
to see for ourselves the present status of that part of the case 
as it was presented to the judge below. 

To pronounce upon the validity, force, and effect of judg- 
ments without the pleadings upon which they were rendered, 
would be unseemly in the court, and perhaps injurious to one 
or both of the parties. With all our reluctance to throwing 
out a case without deciding it on the merits, we think that 
better than to strike at the supposed merits in the dark. 
Much and perhaps all of the evidence which we deem to be 
indispensable may be here in an unauthenticated state, an at- 
tempt having been made to bring it up under the clerk’s cer- 
tificate alone, as a part of the record, but that mode has been 
often ruled unavailing: See 33 Georgia, 497. 

Writ of error dismissed. 
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Witu1aM Long, plaintiff in error, vs. THe State or GEoR- 
Gia, defendant in error. 


1. Where the facts proven on the trial make a weak case of robbery, and the 
affidavits of four witnesses are produced to newly discovered evidence, not 
merely cumulative, which might and probably would, have changed the 
verdict, and no want of diligence in procuring the newly discovered evi- 
dence appears, a new trial should be granted. 

. Where, in addition to the affidavits of these four witnesses, two policemen 
swear to statements made by the prosecutor inconsistent with his testimony 
on the trial, and the prosecutor is the only witness for the state ; whilst the 
discovery, since the trial, of these inconsistent statements would not, of 
itself, be ground sufficient to grant a new trial upon, yet, taken in connec- 
tion with the other four affidavits, they tend to strengthen the motion for a 
new trial, and it will be more readily granted. 


Criminal law. New trial. Newly discovered evidence. 
Before Judge Hopkins. Fulton Superior Court. October 
Term, 1874. 


Reported in the opinion. 


Hoke SmitnH; GartreLL & STEPHENS, for plaintiff in 
error. 


Joun T. GLENN, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was indicted for robbery; the jury found 
him guilty. A motion was made for a new trial on the 
grounds that the verdict was contrary to the evidence and with- 
out evidence to support it, contrary to law, and that evidence 
had been discovered since the trial which would probably 
have changed the verdict. The court refused to grant the 
new trial, and that refusal is the error assigned. 

The facts are briefly these, as proven on the trial: A young 
man named DeLong came to Atlanta, sold some meal for $26, 
bought a bottle of whisky, got in company with a couple of lewd 
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women, and with the defendant and another man, went out 
to Ponce DeLeon Spring on a frolic, and lost all the money 
out of his pocket-book except $3 00. They were joined at 
the spring by other women of the same class ; remained there 
some time; DeLong went off with some of the other women 
a short while; they (the five) then left the spring together, 
visited various places, and on his way back to the wagon-yard 
where he put up, DeLong swears that he was robbed of his 
pocket-book by defendant and one of the women, in this 
manner: The two accompanied him back, one walking on 
each side and holding his arms, when defendant took hold of 
his pocket-book and, against his will, took it from him, saying 
he would take care of it for him; the woman, who was also 
indicted in the same bill, put it in her stocking, and after- 
wards returned it to him. When they parted from him, de- 
fendant told him if he returned that he would shoot him. 
On arriving at the wagon-yard he missed all his money ex- 
cept $3.00. All the party were drinking; bought whisky 
repeatedly, when DeLong’s pocket-book was exposed; and 
DeLong himself was quite drunk, according to his own testi- 
mony and that of all the others. The alleged robbery oc- 
curred at night—nine or ten o’clock. There were houses 
about, yet no outery was made by DeLong. He was the only 
witness for the state. The woman was sworn for the de- 
fense, and denied the robbery, and two or three other witnesses 
were sworn, showing the drunkenness of DeLong and his as- 
sociating with other women at the spring. We think the 
facts show rather a weak case of robbery. No intimidation 
or threat was used except the threat to shoot him, if he re- 
turned, and this was before he discovered that his money was 
gone, and after the pocket-book had been returned to him ; 
nor was any great force used, nor does he appear to have been 
frightened. It is doubtful if the money did not slip from the 
pocket-book before the time of the alleged robbery, if he did 
not spend it in the previous debauchery, or some one did not 
then steal it. Still, the question was for the jury ; there was 
some force, and we will not interfere with the verdict on the 
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ground that it is contrary to the evidence. Nor will we in- 

_ terfere on the ground that it is contrary to law, although from 
the trifling amount of force used, and the quasi willingness of 
DeLong for defendant to take care of the purse, if he or the 
woman afterwards took the money, it would look more like 
larceny after a trust than like robbery. 

We come, then, to the ground of newly discovered evi- 
dence. This consists of the affidavit of two women, that 
they saw Eva Sweatman (the woman present at the alleged 
robbery,) in possession of DeLong’s purse at Ponce DeLeon 
Spring before the time of the alleged robbery, and that De- 
Long said to her then and there that she could have any 
amount of the money she wanted. Also, of the affidavits of 
two other women, that they heard Eva Sweatman say she had 
money enough to buy a gallon of whisky, and saw her put 
money in her stocking at the house of Mrs. Hackett, before 
the time of the alleged robbery. Also, of the affidavits of 
two policemen, to the effect that DeLong told them the day 
after the alleged robbery that Eva Sweatman ran her hands 
in his pocket and took*out his pocket-book, which contained 
$26 00, and when she returned it to him $23 00 was gone. 

The affidavits of the policemen alone would not be suf- 
ficient to authorize a new trial on the ground of newly dis- 
covered testimony, as they consist only of contradictory state- 
ments of the prosecutor : 13 Georgia, 513 ; but they strengthen 
the motion predicated upon the other affidavits. Those af- 
fidavits are to facts and circumstances not cumulative, and 
which, if before the jury, might, and probably would, have 
changed the verdict. The defendant was arrested and con- 
fined the next day ; no want of diligence appears on his part, 
nor on that of his counsel, under the facts’ disclosed in the re- 
cord. The case made by the prosecutor was not a strong one 
for the high crime of robbery by force, for which the defend- 
ant has been sentenced to ten years in the penitentiary. The 
prosecutor was the only witness sworn for the state ; he was 
drunk to the extent of staggering and throwing up along the 
road and at the wagon yard on his return, therefore, taking the 
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whole case together, we conclude that the ends of justice de- 
mand a new hearing, and we feel constrained to reverse the 
judgment and grant the new trial. 

Judgment reversed, 


Henry SEweE 1, plaintiff in error, vs. ALEXANDER P. SMITH 
et al., defendants in error. 


Where a widow was entitled to dower or a child’s part in certain land, and 
she remained in possession of the same until long after her right to dower 
was barred, without making any election, the legal presumption is that she 
elected to take a child’s part, and this is especially true where such course 
was manifestly the moSt beneficial to her interest. 


Dower. Distribution. Election. Presumption. Before 
Judge Rice. Hall Superior Court. March Term, 1875, 


This case is reported in the decision. 


Joun W. O’Neat; H. P. Bett, for plaintiff in error. 


JASPER N. Dorsey, for defendants. 


Warner, Chief Justice. 


It appears from the record in this case that B. A. Smith 
died in the year 1850, leaving his widow and two children as 
his heirs-at-law. In 1851, Smith’s widow intermarried with 
Henry Sewell, by whom she had several children, and died 
in February, 1873. At the time of Smith’s death he was the 
owner of a lot of land in Hall county, and died in the pos- 
session thereof, There was no administrator on Smith’s estate. 
After the death of Smith, his widow continued in possession 
of the lot of land until her intermarriage with Sewell, who, 
with her, has remained in possession of the same up to the 
time of her death in 1873. After the death of their mother, 
the plaintiffs, as the children and heirs-at-law of Smith, 
brought an action against Sewell to recover the possession of 
the lot of land, and the question made on the trial was, whether 
Mrs. Smith, afterwards Mrs. Sewell, held the Jand under her 
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claim of dower as the widow of her first husband, or whether 
she was to be considered, under the facts of the case, as having 
made her election to take a child’s part of the land. The 
court held that she was entitled to dower only in the land 
which estate terminated with her death, and so instructed the 
jury. Whereupon the defendant excepted. 

There is no affirmative evidence in the record that the widow 
ever made her election to take her dower, or a child’s part in the 
land. ‘That she was entitled to one or the other, there can be no 
doubt. If she had elected to take a child’s part, there being 
two children, she would have got one-third of the land, and 
if she had elected to have taken her dower, she would have 
got no more; the only difference is, that in the one case, she 
would have had a fee simple title to a child’s part of the land, 
and in the other, an estate for life only in one-third part of it. 
By the 1764th section of the Code, it is declared that the 
widow’s dower may be barred by her failure to apply for the 
dower for seven years from the death of the husband : See also 
the act of 1839, which was of force at the time of the death 
of Smith. Smith, the husband, died in 1850, and his widow 
has never made her application for the dower in his land; she 
was therefore clearly barred of her right to claim dower 
therein at the time of her death in 1873. She having re- 
mained in possession of the land until the time of her death, 
and for a long time after her right to dower in it was barred, 
without having made any application therefor, the fair legal 
presumption is, under the facts of the case, that she had elected 
to take a child’s part of the land, which was most beneficial 
to her interest, although no formal election, independent of 
her acts and conduct, was shown. That she did not intend 
to claim her dower in the land, is clearly manifested by her 
failure to make application for it within the time allowed by 
law, and therefore she is to be considered as having held the 
land under her right toa child’s part thereof, and her acts and 
conduct will be considered as an election on her part to that 
effect, in view of the facts of the case. 

Let the judgment of the court below be reversed. 
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THE OGLETHORPE MANUFACTURING CoMPANY, plaintiff in 
error, vs. E. VANWINKLE, defendant in error. 


In reviewing questions of pure fact, the supreme court will be slow to diffez 
with the jury and the judge who tried+the case. 


New trial. Before Judge Hopxrys. DeKalb Superior 
Court. March Term, 1875. 


A report of this case would illustrate no principle of law. 
CaNDLER & THomMsON, for plaintiff in error. 


L. J. Wryn, for defendant. 


BLECKLEY, Judge. 


In this case no appeal is made to our knowledge of law, 
but we are invited to exercise our skill upon a couple of 
facts—one, whether a house was built according to contract, 
and the other, whether the work was paid for. We have ex- 
erted such skill as we possess, touching the mysteries of build- 
ing and paying, and the result is, that we are unable to make 
a better verdict for the plaintiff in error than the jury made, 
and so the judgment of the court below must stand affirmed. 

Judgment affirmed. 


James M. Pratt, executor, plaintiff in error, vs. MICHAEL 
J. ATKINS, defendant in error. 


Debts due prior to the constitution of 1868, are in the nature of an incum- 
brance upon the homestead, like purchase money or money expended for 
improvements thereon, and when the homestead is sold and the money 
brought into court by virtue of such old debts, the old debts, though the 
judgments thereon be younger than judgments or liens on debts since 
‘the constitution of 1868, will take the money from the homestead in pre- 
ference to such older judgments founded on debts since said constitution. 

VOL. LIV. 37. 
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Homestead. Judgments. Lien. Before Judge Krppoo, 
Randolph Superior Court. May Term, 1875. 


Reported in the opinion. 

H. & [. L. Fieiper, for plaintiff in error. 
A. Hoop, for defendants, 

JACKSON, Judge. 


James M. Pratt, executor of L. Pratt, deceased, held a 
a mortgage execution on T, G. Pratt. The debt on which it 
was founded was younger than the constitution of 1868, and 
when the fi. fa. was |-vied upon a homestead set apart to T. 
G. Pratt, but sold to Atkins, who claimed it, it was found 
not subject. Afterwards the same land was levied upon by 
virtue of judgments on which executions had issued, founded 
on debts older than the constitution of 1868; and Atkins, the 
claimant in the former case, suffered it sold, and bought it, 
having also bought the judgments founded on the old debts. 
The fund was brought into court for distribution, and Atkins 
claimed it under the old debt judgments, and J. M. Pratt, 
executor, claimed the fund on his lien, a mortgage fi. fa., 
older than the judgment controlled by Atkins, but founded 
on a debt since 1868. The court awarded the money to At- 
kins, and we think the court was right. Pratt had tried to 
subject the land and had failed. The contest was then be- 
tween him and Atkins. Is he not concluded by it? 40th, 
Georgia Reports, 495. ' 

But what right has Pratt to this fund? The court could 
not enforce his judgment against the land : Code, section 2002 ; 
Constitution, Code, section 5135, The fund is in the place of 
the land, and it would be strange if, because it is now money, 
its character was so changed that the court could enforce it 
against the money. After payment of the old debts, the bal- 
ance, if any, would go to the family, and Atkins stands here 
in the place of the family, having purchased the homestead. 
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As he controls the judgments on the old debts, he is entitled, 
as creditor, to enough of the fund to pay them, and as he owns 
the homestead, he is entitled to the balance in that right. ‘These 
old debts are merely an incumbrance on the homestead, like 
purchase money or money expended in improvements, and are 
entitled to be paid out of its proceeds, but when they are paid, 
the balance is homestead still and young debts, since 1868, 
cannot interfere with it. 
‘Judgment affirmed. 


Hoyt, Caritton & Company, plaintiffs in error, vs. GLENN 
& Wriaut, defendants in error. 


(Bleckley Judge, having been of counsel, did not preside in this case.) 


The affidavit for the enforcement of a laborer’s lien under the act of 1869, 
must allege that the work was done by the plaintiff claiming such lien. 


Laborer’s lien. Before Judge Hauxy. Fulton Superior 
Court. October Adjourned Term, 1874. 


Reported in the decision. 


Joun Cotiier; P. L. Mynartt, for plaintiffs in error. 


GarRTRELL & STepHeNs; A.W. Hammonp & Son, for 
defendants. 


WaRNER, Chief Justice. 


This was a proceeding to foreclose a laborer’s lien under the 
provisions of theact of 1869. The plaintiffs alleged in their 
affidavit that they were laborers and mechanics, and that 
the defendants were indebted to them $662 92 for labor per- 
formed, and for materials furnished, in the construction of 
certain four cotton and hay presses, and other presses of the 
same kind, the property of defendants. The defendants made 
a motion to dismiss the case on the ground that the plaintiffs 





572 SUPREME COURT OF GEORGIA. 





Calloway US. The People’s Bank of Bellefontaine et al. 





had not alleged in their affidavit that the labor was performed 
by them or either of them, who claimed to have a lien on the 
defendants’ property therefor, ‘The court sustained the motion 
and dismissed the case. Whereupon the plantiffs excepted. 
The plaintiffs allege in their affidavit that the defendants are in- 
debted to them the amount stated therein, for labor performed, 
ete. For labor performed by whom? The plaintiffs do not 
allege that the labor was performed by them or either of them, 
for which they claim the lien on the defendants’ property un- 
der the statute. According to the previous rulings of this 
court, the plaintiffs were only entitled to a lien under the act 
of 1869, for labor performed by themselves, and for materials 
furnished, and as the statute should be strictly construed, there 
was no error in dismissing the plaintiffs’ case on the statement 
of facts disclosed in the record. See 45 Georgia Reports, 
561; 46 Ibid., 112; 49 Lbid., 388; 49 Ibid., 509. 

Let the judgment of the court below be affirmed. 


JosEPH CALLOWAY, executor, eé al., plaintiffs in error, vs. 
THe PEeopue’s BANK OF BELLEFONTAINE et al., defend- 


ants in error. 


A creditor having two securities, one within this state, and one beyond it, 
will not, at the instance of a competing creditor holding a junior lien on 
the former security, be driven out of the state to exhaust his security there 
before being allowed to proceed here, If there be to this general rule any 
exception whatever, it does not arise where there is a want of full, clear 
and distinct evidence that the security beyond the state is substantial, of 
certain value, and likely to prove available at once for liquidating some 
considerable part of the creditor’s claim, 


Debtor and creditor. Liens. Before Judge H1tu. Bibb 
county. At Chambers. August 5th, 1875. 


This case was before this court at the last term: See 54 
Georgia Reports, 441. It is sufficiently reported in the opin- 
ion. 
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D. A. WALKER, for plaintiffs in error. 


LANIER & ANDERSON; Hitt & Harris for defendants, 


BLECKLEY, Judge. 


Mortgagees, with power delegated in the mortgage ‘to sell 
publicly, on breach of condition after a prescribed course of 
advertisement, were proceeding to execute the power. Cred- 
itors of the mortgagor who held judgments junior to the mort- 
gage, and had purchased the mortgaged premises at sheriff’s 
sale under their judgments, applied, by bill in equity, to en- 
join the intended sale by the mortgagees. The injunction was 
granted, and this court, at January term, 1875, reversed the 
order granting it. Subsequently, by amendment to the bill, 
additional facts were brought before the chancellor, and the 
motion for injunction was renewed. Among the new matters 
alleged and proved, it appeared that the mortgagees had an- 
other security for their debt, of equal date with their mort- 
gage, to-wit: a trust deed from the mortgagor to one Jaques, 
of Tennessee, covering certain realty in that state, and twelve 
hundred and fifty shares of unissued stock in the East Ten- 
nessee Iron and Coal Company, a corporation chartered by 
that state. The chancellor seems to have been satisfied that, 
according to the answer and the various affidavits read at the 
hearing, the new matters did not establish a case for injunc- 
‘tion, except in so far as the twelve hundred and fifty shares 
of stock were concerned. Deeming this stock a security that 
ought to be first exhausted, he ordered an injunction against 
the sale of the mortgaged property, (which is situated within 
this state,) until after the mortgagees shall have caused a sale 
of this stock in the Tennessee corporation, according to the terms 
of the trust deed. . The theory of the injunction is, that the 
mortgagees must realize what they can out of this security in 
Tennessee, and pause in their proceedings against the property 
here, until they have demonstrated that a sale of the latter 
under the mortgage is necessary. The case of Denham vs. 
Williams, 39 Georgia Reports, 312, lays down a contrary prin- 
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ciple, and seems to us substantially in point. It declares that a 
mortgagee whose mortgage covers property in Georgia and in 
Tennessee, cannot be compelled by a junior mortgagee, whose 
mortgage covers part of the same property in Georgia, to go 
out of the jurisdiction of the court into another state, and 
pursue his remedy, first against the property in Tennessee. 
Several suggestions were made in the argument as reasons 
for distinguishing the present case from that. It was con- 
tended, that in that case the junior mortgagee had waited un- 
til the senior had settled in full and canceled his lien; that 
the senior was a resident of Georgia and the junior a resident 
of Tennessee, whereas, in this case, the seniors and not the 
juniors are residents of Tennessee; and that the present case 
presents, not only a competition among the creditors, strictly, 
but also a competition of the junior creditors, as purchasers 
of the equity of redemption, with the senior creditors as mort- 
gagees. We rule nothing as to the legal character of these 
or other distinctions ; they may or may not be sound. It is 
clear that the judgment in the former case ought, at least, to 
be respected as the general rule ; and So treating it, if we give 
effect to it as law at all, we must admit no exception which 
dves not come before us with all the essential elements to make 
it an exception. One of the indispensable elements would be 
value—value and ready availability of the foreign security. 
The record is wholly deficient in the requisite evidence on 
these points. The stock is shown to be unissued, and of a 
servient class, subject to assessments, which have the first lien 
upon it, and even now, burdened with an unpaid assessment 
for a considerable sum. ‘That it has any certain market value 
whatever, does not appear; on the contrary, the indications 
are very strong that it is somewhat nominal in its nature, and 
in no condition at the present time to be marketed. It seems 
to lie, as yet, in the womb of the corporation, not having 
reached a development and maturity warranting it to be issued 
and delivered to the owner. It may be compared, not in- 
aptly, to the expected issue of a slave, or to a foal not yet 
brought forth. The proof is clear that the assets of the cor- 
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poration consist of land and lease-holds in land adapted to 
mining ; not now in productive use, but lying idle, awaiting 
either sale, or further development of the adjacent country 
with improved means of transportation. These assets are 
valuable, but it is a value lodged in hope rather than in frui- 
tion ; still, the present value is considerable, and the effort is 
made by counsel to measure the worth of the unissued stock 
by the worth of the corporate assets. Such a standard would 
be fallacious, even if applied to ordinary stock, but when ap- 
plied to stock subject to assessment, there being a large amount 
of other stock in the same corporation exempt, it ceases to be 
a guide at all. That it is, in fact, no guide is shown by the 
circumstance that the witnesses who could and did affix some- 
thing like a definite value upon the assets, were uuable or 
unwilling to value this inferior class of stock at anything 
definite whatever. To delay creditors here until they had 
dealt with such security as that in Tennessee, would be to 
send them away, not to realize, but to experiment. That 
security is not ripe; the one in Georgia, so far as appears, is 
mature and ready for the harvest. Let it be gathered in. 
Judgment reversed. 


JoHN F, TREUTLEN, trustee, plaintiff in error, vs. GREEN 
Srru et al., defendants in error. 


Where the defendant resided in this state, and in a county different from that 
to which an attachment against him was returned, and where he has a val'd 
legal defense against the debt on which the attachment was predicated, 
and where he replevied the property levied on, but did not appear at court 
or plead to the merits, or have his say in court, an affidavit of illegality is 
a good defense for him and his surety, to an execution proceeding against 
them founded on the replevy bond, and he may go behind the judgment on 
such replevy bond, though counsel representing himself as his attorney 
made affidavit before the justice who issued the attachment that the bond 
of plaintiff in attachment was insufficient, and a new bond was taken, and 
though the same counsel, but then attorney only for the surety, appeared in 
court and moved to dismiss the attachment, but declined to represent and 
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put in a plea to the jurisdiction for the defendant, it nowhere appearing 


in the record that defendant appeared in person or by counsel, or pleaded 
to said case, or had his day in court. 


Attachment. Illegality. Judgments. Before Judge Tomp- 
KINS. Quitman Superior Court. May Term, 1875. 


Reported in the opinion. 


JAMEs T. FLEWELLEN, by A. Hoop, for plaintiff in error. 


J. H. Guerry, by Joun T, CLARKE, for defendants. 


JACKSON, Judge. 


An attachment was sued out by Treutlen against Smith on 
the ground that he was removing his property without the 
limits of the state, and it was returned to the county of Quit- 
man. The attachment was levied apon five bales of cotton. 
The cotton was replevied by Smith, and Burnett was his se- 
curity. Smith’s counsel objected to plaintiff’s attachment bond 
by affidavit before the justice, and it was strengthened. On 
the trial Burnett’s counsel, being the same person who had 
been Smith’s in the affidavit before the justice, moved to dis- 
miss the attachment, and when the motion was overruled, re- 
fused to represent Smith, and to put in a plea to the jurisdic- 
tion for him. Judgment was thereupon entered up against 
Smith, and Burnett, security, and the fi. fa. thereon was lev- 
ied upon Smith’s property, who took his affidavit of illegality, 
alleging therein that he lived in the county of Clay when the 
attachment issued, and did not appear or plead to the merits 
of the case, and had no notice of the suit, and that he had a 
good defense on the merits, to-wit: that he had returned the 
consideration of the debt to plaintiff, and they had fully set- 
tled it. On this state of facts the court sustained the illegality, 
and set aside the judgment, and this is the error asigned. 

The replevy of the cotton was equivalent to notice and ser- 
vice; but it did not bind the defendant to appear at a court 
which had no jurisdiction of his person. He was forced to 
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replevy to get possession of his property, and the fact that he 
did replevy gave the court no jurisdiction of his case. His 
counsel, in his absence, it seems, made an affidavit in regard 
to the attachment bond of the plaintiff, and the same person 
was also counsel for the security. Whether he was author- 
ized or not by the defendant to make the affidavit does not 
appear, but it was not made in court and is no evidence of an 
appearance. It is clear that he did not appear; no counsel 
represented him there; on the contrary, the counsel of the 
security refused to represent him, or file a plea for him, but 
in the name of the surety and for the surety, moved to dis- 
miss the attachment. The defendant has never had his day 
in court; his defense on the merits is sound, the facts are ad- 
mitted, and the only question is, does the remedy by affidavit 
of illegality lie? We think that a fair construction of section 
3671 of the Code gives him the remedy. He made no ap- 
pearance, and never had his day in court, and was entitled to 
a hearing. 


Let the judgment of the court below be affirmed. 


PRIMROSE THOMPSON, plaintiff in error, vs. THE STATE OF 
>| ’ 
GEorRGIA, defendant in error. 


1. Facts within the knowledge of the defendant, at the time of the trial, as 
susceptible of proof by witnesses, cannot be the basis of a motion for a new 
trial on the ground of newly discovered evidence, 

. If the newly discovered evidence relied on to sustain such motion tends to 
show an a/zé7, and it is claimed as an excuse for the failure to obtain and 
introduce the same on the trial, that the defendant was drunk on the day 
the offense is alleged to have been committed, and therefore did not know 
where he was, such fact should be alleged in the defendant’s affidavit. 


New trial. Newly discovered evidence. Criminal law. 
Alibi. Before Judge Hopkins. Falton Superior Court. 
* October Term, 1874. 


For the facts of this case, see the decision. 
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Joun A. WIMPEY, for plaintiff in error. 
JoHN T. GLENN, solicitor general, for the state. 
WARNER, Chief Justice. 


The defendant was indicted for the offense of voting more 
than onee at an election held in the county of Fulton in vio- 
lation of the 4518th section of the Code. On the trial of the 
indictment the jury found the defendant guily. A motion 
was made for a new trial on the ground of newly discovered 
evidence, which was overruled by the court, and the defend- 
ant excepted. 

1. The newly discovered evidence, on which the motion is 
based, is that the defendant was at a different place in the 
morning at the time the witnesses for the state testify he voted 
the first time on the day of the election, and the affidavits in 
the record go to prove that fact. If the defendant was not at 
the place of voting in the morning, as testified to by the wit- 
nesses for the state, but was at a different place at that time, 
he knew the fact as well at the time of the trial as he did after- 
wards, and should have used proper diligence to have pro- 
cured the attendance of the same witnesses then to prove the 
alibi as he now seeks to do after the trial. 

2. But it is said the defendant was drunk and did not know 
where he was in the morning of the day of the election. If 
that was so, the defendant should have stated that fact in his 
affidavit in support of his motion. The defendant is silent 
himself as to where he was on the morning of the election, or 
as to his want of knowledge of where he was at that time, 
and that is a fatal defect in the defendant’s motion for a new 
trial on the ground of the newly discovered evidence contained 
in the record. The defendant knew better than any one else 
where he was on the morning of the day of the election, if he 
was in his right mind, and if he was not, he should have so 
stated under oath. ' 

Let the judgment of the court below be affirmed. 
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WitiiaM RemsnHart, plaintiff in error, vs. THE SAVANNAH 
AND CHARLESTON RAILROAD CoMPANY et al., defendants 
in error. 


. Where a bill praying for injunction is clearly without equity, the chancel- 
lor may decline to order the defendant to show cause against the applica- 
tion for a temporary injunction, and may refuse, not only a restraining order 
but the injunction itself, upon mere inspection of the bill, 

. Whether a writ of error upon such refusal would be entertained over a 
a motion to dismiss. Quc«re ? 

. A land owner, whose property was taken years ago for roadway, by a rail- 
road company, and who has lately obtained judgment for damages accord- 
ing to the charter, has, so far as appears, an ample legal remedy either by 
levy and sale or by ejectment, And that another company, the successor 
by charter to the rights and privileges of the former, has interposed a claim 
to all the known property of the former, (which has been levied on by vir- 
tue of the judgment) is no ground for enjoining the latter company from 
using the roadway. If the complainant still has title, he can recover in 
ejectment with mesne profits, and if he has not title his judgment stands 
instead thereof, and his remedy to collect is not defeated by the mere inter- 
position of a claim, 


Injunction. Practice in the Superior Court. -Land. Emi- 


nent domain. Before Judge Tompkins, Chatham county. 
At Chambers. July 31, 1875. 


Remshart filed his bill for injunction against the Savannah 
and Charleston Railroad Company, and others, making pre- 
cisely the case stated in the third head-note above. The chan- 
cellor, upon reading the bill, ordered as follows : 

“Tt appearing to the court that no order fora hearing should 
be granted, it is considered and ordered that the same be re- 
fused.” 

To this decision complainant excepted. 


J. R. Saussy, by brief, for plaintiff in error. 


Jackson, Lawron & BasstnGEr, for defendant. 


BLECKLEY, Judge. 


The case is ruled in the head-notes, and they need not be 
expanded. 
Judgment affirmed. 
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GerorGeE W. MuLiins, plaintiff in error, vs. Toe NorTH AND 
SoutH RaILroap ComMPANy, defendant in error. 


I, It is no defense to a suit by a railroad company to recover subscription to 
stock, to plead that the road has been seized by the governor. The char- 
ter is not forfeited, and the company may still collect its subscriptions, es- 
pecially where suit is brought before the seizure; nor does it lie in the sub- 
scriber’s mouth to object to pay to the company, when probably his default 
contributed to the misfertune which he would now plead against the com- 
pany. 

2. Though the stockholder cannot make this defense, and the company is en- 

titled to judgment against him in this action, yet is not the state entitled to 

the money when collected, and should not the solicitor general of the cir- 
cuit, under the direction of the court, take steps to secure the balance of 
the fund after payment of fees to plaintiff’s counsel? Quere. 







. Corporations. Stockholders. Contracts. Railroads. Before 
Judge Kippoo. Randolph Superior Court. November Term, 
1874. 



















Reported in the opinion. 
H. & I. L. Frevper; B.S. Worreitt, for plaintiff in error. 
A. Hoop, for defendant. 
JACKSON, Judge, 


The North and South Railroad Company sued Mullins for 
a subscription of $200 00, conditioned to be paid when the 
road should be completed to within one mile of Hamilton, 
Harris county. The plaintiff introduced the note and proved 
that the condition had been complied with. Defendant pleaded 
“»uis darein continuance,” that the governor had seized the 
road. The plea was demurred to and stricken. 

1. We think the court did right. It does not lie in de- 
fendant’s mouth to complain of the seizure, especially as it 
occurred after his refusal to pay and suit brought against 
him. The corporation is not extinguished by the seizure ; it 
is still a living entity and capable of collecting the stock sub- 
scribed. Perhaps, had the defendant, and others like him, 
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paid their subscriptions promptly, the road might not have 
been seized. 

2. But as it has been seized, when this subscription is col- 
lected, whose, in equity, is the fund collected? Is it not the 
state’s, and should not the solicitor general, under the direc- 
tion of the court below, take steps to secure it to the state? 
Counsel for plaintiff, of course, will be entitled to his fees out 
of the fund, but the balance, we incline to think, the state 
should have. At all events, we put the officer of the state in 
the circuit, whose duty it is to watch her interests and collect 
funds due her, on notice as to this fund, and leave the matter 
there. 

Judgment affirmed. 


Tuomas G. Barrett, plaintiff in error, vs. James E. But- 
LER et al., defendants in error. 


(BLECKLEY, Judge, having been of counsel, did not preside in this case.) 


1. Upon the trial of an action upon a forthcoming bond, the evidence of the 
sherift, who was in office at the time of the levy and when his testimony was 
offered, was inadmissible to prove the terms of an advertisement, ina pub- 
lic gazette, for the sale of the property seized, 

2. The deposition of the proprietor of such public gazette, to which was at- 
tached a copy of the advertisement, was objectionable for the reason that 
no diligence to procure the newspaper itself was shown. 

3. Where suit was brought on a forthcoming bond, given to replevy property 
levied on under a distress warrant and claimed, it was competent for the 
defendants, notwithstanding the withdrawal of the claim, to prove the pay- 
ment of the debt prior thereto, A/tter, if the claim case had been tried 
and a judgment rendered finding the property subject. In such case the 
defendants would have been estopped. 


Judicial sale. Advertisement. Evidence. Bonds. Claims. 
Estoppel. Before Judge Hopkins. Fulton Superior Court. 
October Term, 1874. 


Reported in the decision. 
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R. H. Cuark, for plaintiff in error. 


Hitityver & Brotuer; A. W. Hammonp & Son, for de- 
fendants. 


Warner, Chief Justice. 


This was an action instituted by the plaintiff against the 
defendants, on a forthcoming bond, conditioned to have cer- 
tain cotton and cotton seed, which had been levied on by the 
sheriff and claimed, forthcoming on the day and time of sale, 
if the same should be found subject to the distress warrant 
levied thereon. On the trial of the case, the jury, under the 
charge of the court, found a verdict for the defendants. The 
ease is brought here on a bill of exceptions to the rulings of 
the court in the progress of the trial, and to its charge to the 
jury. 

1. The plaintiff offered in evidence the deposition of the 
sheriff, who was at the time of the levy, and at the time he 
testified, in office, to prove the terms of an advertisement for 
the sale of the cotton and cotton seed, as contained in a copy 
of the same, annexed to his answers. This evidence was ruled 
out by the court on the ground that it was secondary, and the 
plaintiff excepted. There was no errer in ruling out the tes- 
timony of the sheriff in relation to this point in the case. 
The advertisement itself was the best evidence of its terms. 
The evidence of the sheriff as to the terms of the advertise- 
ment was no better than that of Harper, or of any other wit- 
ness, as to the contents of the published advertisement of the 
sheriff’s sale of the property, and both were properly ruled 
out by the court. 

2. The plaintiff then offered in evidence the deposition of 
Weston, the proprietor of the Dawson Journal, to prove the 
advertisement of the sheriff’s sale, to which was annexed a 
copy of said advertisement in writing, as a part of his testi- 
mony. The court ruled out the testimony so offered, and the 


plaintiff excepted. In Schley vs. Lyon & Rutherford, 6 Geor- 
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gia Reports, 530, this court held that in order to prove the 
advertisement of a sheriff’s sale in one of the public gazettes 
of this state, as required by law, the production of the news- 
paper in which the advertisement was published is the best 
evidence; but if that cannot be done in the exercise of ordi- 
nary diligence, then a copy of the advertisement, taken from 
the paper of file in the publisher’s office, verified by the oath 
of the publisher, is admissible. The evidence in the record 
does not show that the plaintiff exercised ordinary diligence, 
or any diligence whatever, to procure the newspaper in which 
the advertisement of the sheriff’s sale was published so as to 
bring the case within the rule stated in Schley vs. Lyon & 
Rutherford, before cited, and for that reason the testimony of 
Weston was properly ruled out by the court. 

3. The court charged the jury: “If the plaintiff’s claim 
for rent was paid, although before the withdrawal of the claim 
ease in Terrell county, plaintiff cannot recover; and if cotton 
enough to pay the rent was delivered to plaintiff’s agent, and 
by him accepted as such, it was a payment, and it did not alter 
the fact of payment, if this cotton so delivered was afterwards 
taken away from plaintiff’s agent.” To which charge the 
plaintitf excepted. 

It appears in the record that the claimant withdrew his 
claim once after he had interposed it, and after that withdrawal 
the property was, as the plaintiff contended, advertised for sale 
by the sheriff, and the question is, whether it was competent 
for the defendants, when a suit was instituted on their forth- 
coming bond for the non-delivery of the property on the day 
of sale, to prove that the plaintiff’s debt had been paid prior 
to the withdrawal of the claim by the claimant. There can 
be no doubt that if the claim case had been tried, and a ver- 
dict rendered finding the property subject, and a judgment 
had been entered thereon, that the defendants would have 
been estopped from proving the payment of the plaintiffs 
debt anterior to that verdict and judgment finding the prop- 
erty subject thereto. The plaintiff’s demand is founded on a 
distress warrant for rent, and the proceeding to collect it is a 
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summary one under the statute. The plaintiff insists that 
inasmuch as the claimant withdrew his claim, the defendants 
are concluded from proving the payment of the plaintiff’s 
debt prior to the withdrawal of the claim; that such with- 
drawal of the claim is equivalent to a judgment that the 
property levied on by the distress warrant is subject to the 
payment of the plaintiff’s debt. We do notthink so. Estop- 
pels are not favored by the law. The plaintiff’s right to have 
the property delivered at the time and place of sale to be sold 
by the sheriff in satisfaction of his debt, is founded on the 
idea that his debt is due and unpaid, and that he has been 
damaged by the non-delivery of the property, but if his debt 
has been paid, then he is not damaged by the non-delivery of 
the property, and the defendants were not estopped from 
proving that fact because the claim had been withdrawn as 
stated in the record. The securities on the bond were in- 
terested in the recovery by the plaintiff as well as the claim- 
ant, and in our judgment the defendants were not estopped 
from proving the payment of the plaintiff’s debt prior to the 
withdrawal of the claim by the claimant. 

In view of the evidence contained in the record, there was 
no error in the charge of the court to the jury. 

Let the judgment of the court below be affirmed. 


THe Datton Crry Company, plaintiff in error, vs. H. H. 
Happock, defendant in error. 


1. Justice courts cannot set aside a judgment and grant a new trial. 
2. Days of grace are not now allowed in Georgia on promissory notes not 
payable at a bank or at a broker’s office, 


Justice Courts, Judgments. New trial. Promissory notes. 
Days of grace. Before Judge McCurcuen. Whitfield 
county. At Chambers, May 17th, 1875. 


Reported in the opinion. 
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B. Y. Hernvon, by brief, for plaintiff in error. 


Hanks & Brvinas, by Jonnson & McCamy, for defend- 
ant. 


BLECKLEY, Judge. 


A note was sued upon in a justice’s court on the second day 
of commercial grace. It was a Georgia contract and prom- 
ised payment thirty days after date. The thirty days expired 
on the 14th of April, and suit was brought on the 16th, 
There was due service, but no appearance or defense. Judg- 
ment was rendered for the plaintiff, and shortly afterwards 
the defendant came in and moved to set it aside, because the 
suit had been prematurely brought. The justice overruled 
the motion, and the plaintiff petitioned the judge of the su- 
perior court for a certiorari, complaining that the judgment 
was illegally rendered, and his motion to set it aside illegally 
denied. The judge refused to sanction the application for 
certiorari, and that refusal is here for, review. 

1. In so far as the motion made in the justice’s court to set 
aside the judgment is concerned, that is disposed of by two de- 
cisions heretofore made during the present term. See Doughty, 
Pearson & Company vs. Walker; Fountain vs. Bergen. — 

2. Possibly the original judgment is maintainable on the 
ground that the defendant is too late to present such an ob- 
jection. It is true, on his theory, the defect appears upon the 
face of the proceedings, and there is some difficulty in up- 
holding a judgment when the pleadings show there was no 
complete cause of action when suit was commenced. But 
dates in the description of notes are amendable, (1 Chitty 
Pleadings, 319,) and perhaps the legal presumption, after’ 
judgment, is, that an erroneous date was inserted in place of 
the true one, and that the latter, if substituted by amendment 
for the former, would remove the difficulty. The better rule, 
at all events, would be to require such a defense to be pre- 
sent and urged before judgment. We, however, do not at 
present declare this rule to be law. ; 

VOL. Liv. 38. 
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Was the note under or over due? It was an ordinary instru- 
ment, engaging to pay thirty days after date, without words 
appointing or importing any particular place for performance 
of the contract. There was no indorser. The suit was between 
the original parties—the payee as plaintiff and the maker as 
defendant. Grace, demand, notice and protest are all members 
of the same commercial family, and we think they have all 
passed away, in this state, in reference to this class of paper. It 
is true there is no express statutory declaration to that effect. as 
to grace, while there is such a declaration as to the others; but 
two sections of the Code, which bear indirectly on the subject, 
are strongly indicative that the true state of the law is as we rule 
it. Section 1502, in defining the authority of notaries public, 
declares one of their functions to be, “to demand acceptance and 
payment of all commercial paper, or paper entitled to days of 
grace, and to note and protest the same for non-acceptance or 
non-payment.” Section 2784 says, “The three days generally 
known as days of grace, and by custom allowed on papers 
payable at banks or broker’s offices, shall not be allowed upon 
any bill or draft payable at sight.” By section 2781, the sub- 
tance of which was first enacted in 1826, the necessity for no- 
tice and protest is restricted to paper payable at chartered 
banks. We doubt not that usage has long been against the 
allowance of grace on ordinary promissory notes, made in this 
state; and that to entitle either notes or bills, in law, to such 
allowance, they must be strictly commercial paper according 
to the tests indicated by the sections of the Code above cited. 

Judgment affirmed. 


-JamMES DELANEY, plaintiff in error, vs. JamMEs W. ANDER- 
SON, defendant in error. 


‘Where one partner buys out another’s interest, and assumes all the liabilities 
of the firm, and the terms of sale are in writting, parol evidence is not 
admissible to show that the purchaser agreed to pay an account of the ven- 
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dor for board, though a memorandum of said account was on the partner- 
ship books and the board was due to a third member of the partnership, 


Partnership. Evidence. Before Judge Hatyt. Newton 
Superior Court. March Term, 1875. 


Reported in the opinion. 
CLARK & Pace, for plaintiff in error. 


Sims & Sis, for defendant. 
« 
JACKSON, Judge. 


The plaintiff, Delaney, the defendant, Anderson, and an- 
other were in partnership. Anderson bought out Delaney, 
and the terms of sale were in writing, and to the effect that 
-Anderson was to assume all the liabilities of the firm, and 
took the entire interest of Delaney. Delaney sued Anderson 
for a board bill due to the third partner from Delaney indi- 
vidually, and offered to show by parol that such was the con- 
tract, and that the board bill appeared on the cash book. The 
court rejected the evidence. We think the court did right. 
The written obligation was to pay the liabilities of the firm. 
The firm did not owe this money; a note of it being on the 
firm cash book did not make it a liability of the firm. To 
have admitted the proof would have been to add to and vary, 
indeed, to change the obligation of the writing: Code, sec- 
tion, 3800. : 

Judgment affirmed. 


JoHN M. KENDALL, plaintiff in error, vs. A. C. WESTBROOK, 
defendant in error. 


1. When an execution has been levied on land in one county, a claim inter- 
posed, and the papers returned to the proper court, it is not lawful for the 
plaintiff to withdraw such f. fa, and have the same levied on property in 
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another county, without first obtaining an order of court, or of the judge 


in vacation. 
. 2, The statute of limitations runs in favor of the claimant’s possession of 


land as a dona fide purchaser thereof, against the plaintiff’s judgment lien 
until notice has been given by the sheriff of a levy thereon. 


Claim. Execution. Levy and sale. Practice in the Superior 
Court. Statute of limitations. Judgments. Before Judge 
Wrieut. Dougherty Superior Court. April Term, 1875. 


Reported in the opinion. 


Warren & Hopss; Vason & Davis, for plaintiff in 
error. 


Srrozer & Smitu; D. H. Pops, for defendant. 


WARNER, Chief Justice. 


This was a claim case, and on the trial thereof the jury, 
under the charge of the court, found a verdict in favor of the 
claimant. The plaintiff made a motion for a new trial, which 
was overruled by the court, and the plaintiff excepted. 

It appears from the evidence in the record that the judg- 
ment against Cheever, the defendant, is dated 9th of Decem- 
ber, 1857; that an appeal was taken from the verdict on which 
that judgment was entered, and that pending said appeal, at 
a subsequent term of the court, to-wit: on the 22d day of 
February, 1871, an order was taken pursuant to an agree- 
ment of the parties, that the appeal should be dismissed, and 
that the first verdict and judgment for $3,421 78 should stand, 
the plaintiff deducting therefrom the sum of $583 05, leav- 
ing due thereon only the sum of $2,838 73, the first verdict 
and judgment to stand subject to the deduction aforesaid. It 
also appears from the evidence in the record that Cheever 
was the owner of the land in 1855. Rust purchased it from 
Cheever, the defendant in execution, on the 26th of Novem- 
ber, 1858, for a valuable consideration, without notice of the 
plaintiff’s judgment, and went into the actual possession of 
the same under his deed; that on the 10th day of June, 1868, 
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Rust sold the land to Westbrook, the claimant, who went into 
possession thereof without notice of plaintiff’s judgment; 
made valuable improvements thereon, and was in possession 
at the time of the levy on the 1st of December, 1874. It 
also appears from the entries on the execution that it had been 
levied on lands in Baker county, and that a claim had been 
interposed therefor, prior to the levy made on the land in dis- 
pute in Dougherty county, there not having been any order 
to take the execution from the clerk’s office of Baker county 
where it was made returnable under the claim laws of the 
state. It further appears from the evidence that although the 
levy on the fi. fa. is dated on the Ist of December, 1874; 
that no notice was given by the sheriff to the claimant, or his 
tenant, of the levy, until a considerable time after the entry 
of the levy on the fi. fa.—not until about the 10th of March 
thereafter, and then by a postal card through the post office. 
The court charged the jury, “If you are satisfied from the 
evidence that this fi. fa. was levied on property in another 
county which was claimed, and the fi. fa. and claim returned 
to the proper court before this levy was made, then, unless the 
proof shows that the plaintiff obtained an order of the court 
of such couhty to take the fi. fa. out of the clerk’s office, then 
this levy is illegal so far as this claimant is concerned, and you 
ought to find for the claimant.” The court also charged the 
jury substantially as follows: “If you believe that the claim- 
ant was a purchaser of the land levied on for a valuable con- 
sideration, and that he and those under whom he claimed 
were in the possession of the property in dispute for four years, 
without notice of said last judgment rendered against Cheever, 
the defendant therein, then they should find for the claim- 
ant, although the evidence might show that the entry of the 
sheriff on the fi. fa. was before the expiration of four years 
from the date of the judgment, yet, if the evidence shows 
that the sheriff did not give the claimant notice of the levy 
until after the expiration of the four years, I charge you that 
the statute was in his favor until he got notice of the levy.” 

1. The only errors insisted on here are embraced in the two 
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charges of the court to the jury. Was the charge of the court 
right as to the withdrawal of the fi. fa. from Baker county 
and levying it upon the land in Dougherty county, on the 
statement of facts contained in the record, so far as the rights 
of the claimant were concerned? The question is not whether 
if the land had been sold by the sheriff at a public sheriff’s 
sale, the purchaser’s title at such sale would have been good, 
but the question is, whether the claimant can raise the object- 
tion for the protection of his own title as against the plaintiff 
who is seeking to make the property subject to his execution 
against the defendant therein. When an execution has been 
levied on land in one county and a claim interposed therefor, 
and the execution is returned to the court of the county in 
which the land is situated as provided by the 3736th section 
of the Code, it is not lawful for the plaintiff to withdraw such 
execution from the court to which the law requires it to be 
returned, and levy the same on land as the property of the 
defendant, in another county, without first obtaining an order 
from the court to do so, as was held in Branch vs. Riley, 19th 
Georgia Reports, 162, or by an order from the judge in vaca- 
tion to do so, as is provided by the 18th rule of the superior 
court. If the rule contended for by the plaintiff in error 
should be allowed to prevail, it would be productive of great 
confusion, and might lead to great oppression on the part of 
plaintiffs in execution. In our judgment, the rule requiring 
either an order of the court, or an order of the judge in vaca- 
tion to withdraw the execution from the court where it is by 
law required to be, is a wise and salutary rule, and should be 
maintained and enforced. There was no error in the charge of 
the court in relation to this point in the case so far as the 
claimant’s rights were concerned. 

2. Was the second charge of the court right on the state- 
ment of facts disclosed in the record? Until the appeal from 
the first verdict and judgment was dismissed by the order 
and judgment of the court of the 22d of February, 1871, 
the plaintiff could not enforce his judgment lien by a levy 
and sale of the defendant’s property. Had four years elapsed 
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from the date of the judgment dismissing the appeal uitil 
there was a legal levy made by the sheriff on the property 
claimed? What constitutes a legal levy by a sheriff on land 
in this state? The sheriff must not only make an entry of 
his levy on the execution, but must also, within five days there- 
after, leave a written notice of such levy with the tenant in 
possession of the land, if any, or with the defendant if in the 
county, or transmit such notice by mail to the defendant with- 
in the time aforesaid: Code, section 3643. In our judgment, 
the date of the levy of the sheriff, in this case, is not to be 
counted as against the claimant further back than the time 
that notice was given to the defendant, or his tenant, of the 
levy on the land, although the entry of the levy on the exe- 
cution without such notice may be of an older date. In other 
words, the mere entry of a levy by a sheriff on an execution, 
without giving the written notice as required by the statute 
is not such a legal levy as will defeat the claimant’s four years 
possession. The statute run in favor of the claimant’s pos- 
session of the land as a bona fide purchaser thereof for a val- 
uable consideration as against the plaintiff’s judgment lien 
until the sheriff gave him legal notice of the levy of the 
plaintiff’s execution thereon. 

In view of the evidence contained in the record, we find 
no error in the second charge of the court complained of. 
There being sufficient evidence to sustain the verdict there was 
no error in overruling the motion for a new trial. 

Let the judgment of the court below be affirmed. 


JouNn NEAL, plaintiff in error, vs. JAMES DUFFEE, adminis- 
trator, defendant in error. 


1, A mortgage made in 1852, to secure a debt which fell due in the following 
year, is within the limitation act of 1869, and was barred on the first of 
January, 1870: See 49 Georgia, 441. 

2, The bar of the statute attached, notwithstanding the mortgagor, on the 
face of the instrument, reserved to himself and family all the rights al- 
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lowed by law to insolvent debtors in and to fifty acres of the mortgaged 
premises, and although the mortgagor lived till the year 1871, and never 
took the benefit of the reservation. The legal effect of the reservation 
was not to postpone proceedings to foreclose until after the particular fifty 
acres should be laid off under the insolvent laws, or until after the mort- 
gagor had enjoyed the estate during his life, but simply to give fair warn- 
ing that when the mortgage came to be enforced fifty acres of the land 
would be claimed to be exempt from its lien, in favor of the mortgagor and 
his family, as in the case,of insolvent debtors, 


Mortgage. Statute of limitations. Before Judge HAL. 
Pike Superior Court. October Term, 1874. 


On October 9th, 1873, John Neal commenced proceedings 
against James Duffee, as administrator upon the estate of 
William Duffee, deceased, to foreclose a mortgage on certain 
land, executed on October 6th, 1852, to secure a note bearing 
the same date, due at twelve months, for $176 80. ‘The de- 
fendant pleaded the general issue, the statute of limitations, 
and especially the limitation act of March 16th, 1869. To 
avoid the last plea the plaintiff, by way of replication, relied 
upon the following language in the mortgage, inserted be- 
tween the usual granting and habendum clauses: “ Reserving 
to myself and to my family all the rights allowed by law to 
insolvent debtors in and to fifty acres off of said lot ;” alleging 
that the mortgagor died in the year 1871, never having availed 
himself of said reservation. 

To this replication the defendant demurred. The demurrer 
was sustained, and the plea held good. ‘l’o these rulings plain- 
tiff excepted. 


Pore & Dupree; A. M. Speer, for plaintiff in error. 


Boynton & DismvuKE, for defendant. 


BLECKLEY, Judge. 


The head-notes set forth the opinion of the court, 
Judgment affirmed. 
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JAMES H. TurneER, plaintiff in error, vs. W1Lcox, Gaee & 
CoMPANY, defendants in error. 


1, Where trover is brought for certain promissory notes, and the defense is 
that defendant bought the notes from the agent of plaintiffs, and that the 
said agent and the plaintiffs had had a full settlement, and the agent had 
given his note for the amount due, and that the plaintiffs had got back a 
portion of the notes embraced in the settlement with the agent from the 
defendant, and these were offered to be set off against plaintiffs’ demand 
against defendant : 

Held, that even if the set-off should not be allowed, as such, yet the fact is 
good in mitigation of damages, and plaintiffs can only recover, if at all, the 
difference between the note.of the agent and the portion of the notes re- 
ceived from defendant. 

. If plaintiffs had knowledge of the sale of the notes at the date of the set- 
tlement with the agent, such settlement and taking of the agent’s note, 
amounts to a ratification of the sale to defendant by the agent, and plaintiffs 
cannot recover at all, 

. Where plaintiffs wrote to their agent who sold the notes to the defendant, 
as follows: ‘ Did you indorse the notes sold, and if so, how? Of course 
you did not put our mame on them? Please write at once and report pro- 
gress ;” and where the question was as to the authority of the agent to sell 
and plaintiffs’ ratification of the sale, and the agent is dead: 

eld, that while parol evidence by the writer of this letter explanatory of its 
meaning may go to the jury, yet the letter bears on its face very strong evi- 
dence of an assent to the sale and its ratification, and seems conclusive that 
at its date, which was prior to the settlement with the agent, plaintiffs had 
knowledge of the sale and therefore knew it when they settled with their 
agent, 


Trover. Principal and agent. Ratification. Evidence. 
Before Judge Haiti. Rockdale Superior Court. October 
Term, 1874. 


Reported in the opinion. 


PrepLes & Howetn_; CrarK & Pace; A.C. McCatia; 
A. C. Perry, for plaintiff in error. 


JoHN J. FLtoyp; 8S. F: Wess; W. W. Wi1cox, for de- 
fendants, 
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JACKSON, Judge. 


This was a suit brought for the recovery of notes to the 
amount of some $1,800 00. The defendant pleaded the gen- 
eral issue, and that plaintiffs owed him for certain other notes. 
The jury found for the plaintiff $725 50, with interest. The 
defendant moved for a new trial on various grounds stated in 
the record. The court overruled the motion, and the case is 
brought here on exceptions to the judgment overruling the 
motion. 

1. It appears from the record that one White was agent for 
plaintiffs to sell, and collect notes for, fertilizers, in the county 
of Rockdale, and the circumjacent country, and that he sold 
to defendant, Turner, the notes in question. One Ansley, in 
Augusta, was the general agent, with full authority from the 
plaintiff to act, and White dealt entirely with him. It fur- 
ther appears that White and Ansley had a full settlement of 
White’s agency, and White gave his note dated November Ist, 
1870, and due at twelve months, for $1,511 89, in full set- 
tlement of all transactions and indebtedness as such agent; 
and that the sale by White to Turner was prior to this settle- 
ment. It also appears from the record, that after this settle- 
ment, plaintiffs recovered in notes from Turner, by possessory 
warrant, which had been in the hands of the agent, White, 
$1,033 80. Thus it appears from the record, that plaintiff 
has received $1,033 80 on the amount in notes and cash due 
by their agent, White; that all that was due by him was $1,- 
511 89, and thus, that all that can possibly be due from Turner, 
from whom they received the $1,033 80, is the difference be- 
tween $1,511 89 and $1,033 80, making $478 09. The ver- 
dict is, therefore, too large; and the court seems to have ex- 
cluded from the consideration of the jury, these notes which 
we think, under the facts, were properly pleaded, and should 
have been allowed. 

2. Indeed, the evidence is very strong that Ansley, at the 
time of the settlement with White, knew of the sale of the 
notes to Turner. If he did, plaintiffs cannot recover at all, 





ATLANTA, JULY TERM, 1875. 595 


Doughty, Pearson & Company vs. Walker. 








because the taking such note from the agent with knowledge 
that he had sold to Turner, would amount to a ratification of 
his conduct, and estop the plaintiffs from going upon Turner. 
3. Besides, it seems to us, that the letters of Ansley go far 
to show authority to White to sell, and White being dead, 
while Ansley’s explanation may be admissible, it should be 
closely scanned by the jury. Those letters urge him to cash 
the notes, and one of them admits knowledge that he has 
cashed notes and received the cash from a sale of them; for it 
does not complain of the sale, but simply wishes to know how 
he passed the title, and adds, surely you did not indorse our 
names, This letter bears date anterior to the settlement with 
the agent, and the taking his note for $1,511 89, and seems 
to be conclusive, at least of knowledge of the sale by the 
plaintiffs before the settlement. It does not repudiate the sale, 
but only the indorsement, if indeed, it repudiates that. Un- 
der all the facts disclosed in the record, we think the new trial 
should have been granted, and reverse the judgment. 
Judgment reversed. 


Dovueuty, Pearson & CoMPAny, plaintiffs in error, vs. J. 
F. WALKER, Justice of the Peace, defendant in error. 


1, A justice of the peace has no authority to set aside a judgment rendered 
by him, and he may be restrained from so doing by the writ of prohibi- 
tion, 

2. An application for the writ of prohibition may be sanctioned in vacation, 
but must be made returnable to the next term of the superior court. 


Justice of the Peace. Judgments. New trial. Prohibi- 
tion. Before Judge Hopkins. Fulton County. At Chambers, 
June 10th, 1875. 


Reported in the opinion. 
Fry & K1yé, for plaintiffs in error. 


No appearance for defendant. 
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Warner, Chief Justice. 


This was an application by the petitioners to the judge of 
the superior court of the Atlanta circuit, for a writ of prohi- 
bition to restrain the defendant, as a justice of the peace, from 
entertaining and hearing a motion to set aside a judgment 
rendered by him in his court against a garnishee for the sum 
of $57 00 principal, with interest and costs, on the grounds 
stated in the motion. The presiding judge refused the writ 
prayed for, and the petitioners excepted. 

1. A writ of prohibition, as defined by Blackstone, is a 
writ issuing properly out of the court of King’s Bench, being 
the king’s prerogative writ, but for the furtherance of justice 
directed to the judge and parties of a suit in any inferior 
court, commanding them to cease from the prosecution thereof 
upon a suggestion that either the cause originally, or some 
collateral matter arising therein, does not belong to that juris- 
diction, but to the cognizance of some other court, or if in 
handling of matters clearly within their cogaizance they 
transgress the bounds prescribed to them by the laws of Eng- 
land: 3 Bl. Com., 112. The office of the writ of prohibi- 
tion in this state, is to restrain subordinate courts, and inferior 
judicial tribunals from exceeding their jurisdiction, so that 
each tribunal shall confine itself to the exexcise of those pow- 
ers with which, under the constitution and laws of the state, 
it has been entrusted. In our judgment it is a valuable writ, 
and should be upheld and encouraged on all proper occasions 
which may call for the exercise of its remedial functions. The 
practical effect of setting aside the judgment rendered against 
the garnishee by the justice of the peace, on the statement of 
facts contained in the record, would be to grant a new trial 
in the case. We are not aware that a justice of the peace has 
any lawful power or authority to do that under the constitu- 
tion and laws of the state, and he might properly be restrained 
from doing so by a writ of prohibition, if the petitioners had 
sought that remedy in accordance with the provisions of the 
statute. 
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2. The writ of prohibition may be obtained in vacation, but 
must be made returnable in term time, that is to say, to the next 
term of the court thereafter: Code, section 3201. By the 
constitution of this state the superior court alone has juris- 
diction to issue writs of prohibition, which may be granted or 
sanctioned by the presiding judge in vacation, and returned 
for a hearing to the court from which the writ issues, and 
which has jurisdiction thereof. Whether the defendant in 
the judgment sought to be set aside by the justice, should not 
be made a party? Quere. The petitioners do not pray for 
a writ of prohibition requiring the justice to appear at the 
next term of the superior court and show cause why he should 
not permanently be restrained from setting aside the judgment 
and for a temporary restraining order until the hearing, but 
their prayer is, that the presiding judge would grant a rule 
nisi requiring the justice to show cause upon a day, time and 
place, to be designated in said rule. The writ was not made 
returnable to any court, and the judge had no legal authority 
to render a final judgment in the case except in term time, 
and that may have been the reason why the presiding judge 
refused to grant the writ as prayed for as he might well have 
done. 

Let the judgment of the court below be affirmed. 


GiBert M. Sroxgs, plaintiff in error, vs. EL1za J. Morrow 
et al., defendants in error. 


If ejectment or statutory complaint for land be brought by a stranger against 
one of two persons in joint possession, it not appearing that either claims 
under the other, the judgment, as a general rule, will bind only-the one 
who is defendant in the action; and the other, not being a party, cannot 
be expelled under the writ of possession, even though the declaration, the 
judgment and the writ, embrace the whole of the premises, and treat the 
defendant as sole occupant, 


Kjectment. Judgments. Possession. Before Judge CLARK. 
Lee Superior Court. March Term, 1875. 
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Reported in the opinion. 


R. F. Lyon; Hawkins & Hawkins; G. W. Warwick; 
GerorGE KimpBroueH, for plaintiff in error. 


K. J. Warren; L. P. D. WARREN, for defendants. 


BLECKLEY, Judge. 


Father and son occupied the same house on a tract of land 
containing two hundred two and a half acres. The father 
was old and infirm, unable to work. The son worked and 
cultivated the land. There is evidence tending to show that 
the son claimed for himself and his two sisters, under two de- 
ceased brothers who had color of paper title. Other evidence 
tends to show that the father claimed, but under whom does 
not appear. There is no evidence tending to show that either 
of the occupants claimed under the other; but there is some 
tending to show that the son did not claim at all, and some 
tending to show that the father did not claim at all. The 
decided weight of the evidence, however, is that the son did 
claim for himself and his sisters, and that the father, on one 
occasion, at least, claimed for himself. 

Mrs. Morrow, the defendant in error, brought an action of 
complaint against the father alone, and recovered against his 
administrator, he having died pending the action, and the ad- 
ministrator having been made a party. About the time of 
the judgment, probably in the same month of its rendition, 
and shortly before it was rendered, the son sold and convey- 
ed the whole tract to Stokes, the plaintiff in error, and the 
son, from that time, held possession as the tenant of Stokes. 

The sheriff, under a writ of possession, issued in the suit 
of Morrow against the father, was about to turn the son out 
of possession ; whereupon Stokes, as landlord of the son, filed 
the present bill to enjoin the execution of the writ. On the 
trial of this bill the foregoing facts appeared in evidence; and, 
also, that the son employed counsel to defend the suit of Mrs. 
Morrow against his father; but there is in the record no plea to 
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the action and no eyidence that ‘any defense was made, or even | 
that there was an appearance. The color of paper title in the de- 
ceased brothers under whom the son claimed, was not derived 
from or under Mrs. Morrow. Her title was a grant directly from 
the state to her deceased father, she being his only heir-at-law. 

On the trial the court admitted in evidence the record of the 
suit of Mrs. Morrow, in which the writ of possession issued. 
This is one of the errors complained of. There was no error 
in admitting this record. It showed a recovery of the land, 
and was one step in the direction of establishing the plain- 
tiff’s right to remove from possession the son of the defend- 
ant in that action. If the other important step could have 
been taken, namely, to show that the son was in under his 
father, at or after the bringing of the action, the right would 
have been complete. é 

Stokes, the complainant, requested the court to charge sev- 
eral legal propositions: 

First, that the judgment only bound the father and his pri- 
vies, and that if the son and his sisters held the land when the 
suit was brought, and the father resided with them as a guest, 
exercising no control over the premises, the judgment did not 
affect the son or Stokes, his vendee. This charge was proper 
under the evidence in the record, and its refusal was error. 

Secundly, that if four persons own a piece of land jointly, 
all being in possession, a suit against one will not bind the 
others. This charge, also, was proper: Scisson vs. McLaws, 
12 Georgia Reports, 166; 2 A. K. Marsh., 40. 

Thirdly, that the owner is not required to make himself a 
party to the suit, but that the plaintiff takes the risk of omit- 
ting him as a party; that if the son and his sisters were the 
real owners and residing on the land when suit was brought, 
the failure to make them parties was fatal, and that the suit 
did not stop the statute of prescription. This charge was not 
pertinent, if good law. The words, real owners, fatal, and 
prescription, render it irrelevant if not erroneous. 

The charge, as given, is also excepted to, and we think the 
exception well taken, as there was no evidence that the attor- 
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ney employed ever appeared or rendered any service. It is 
not certain that if he had done so, the charge would be good 
law: See Code, section 3638; but certainly the mere employ- 
ment of an attorney to defend binds nobody to abide the judg- 
ment. The charge complained of embodies the proposition 
that if the son knew suit was pending against his father and 
employed ‘counsel to make defense, he is concluded, and so is 
Stokes, his vendee. 
Judgment reversed, 


JAMES M. SmirH, Governor, for use, plaintiff in error, vs. 
GeorGE W. MArtIN et al., defendants in error. 


A plaintiff in execution is entitled to control the judgment and f. fa.; they 
are his property, and if he directed the sheriff to make a levy and he did 
so, and then took the execution out of the sheriff’s hands, and kept it un- 
til after the day of sale, the sheriff is not bound to sell; and the sheriff and 
his securities are not liable on the bond of the sheriff for the failure to sell, 
though the sheriff suspended all further proceedings, and delivered the 
property to defendant before the arrival of the day of sale. 


Levy and sale. Sheriff. Executions. Before Judge JAMES 
JOHNSON. Muscogee Superior Court. May Term, 1875. 


Reported in the opinion. 
H. L. Bennine; E. H. Worritt, for plaintiff in error. 


Prasopy & Brannon, for defendants. 


JACKSON, Judge. 


Leonard directed the sheriff of Muscogee county to levy a 
fi. fa. of his on seven bales of cotton, in 1866, as the property 
of defendant in fi. fa. It wasdone. Leonard then took pos- 
session of the fi. fa., and kept it until long after the day of 
sale had passed. The defendant filed an affidavit under the 
act of 1866, and the sheriff proceeded no further, but turned 
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over the cotton to defendant. The plaintiff, Leonard, sued 
the sheriff and his securities on the sheriff’s bond. The court 
charged that if the execution was taken out of the sheriff’s 
hands by the plaintiff and retained until the day of sale had 
passed, then the plaintiff could not recover, though the sheriff 
proceeded no further with it, but turned over the cotton to 
defendant on his filing affidavit under the relief act of 1866, 
and error is assigned on this charge. We think that the court 
committed no error. The authority to the sheriff not only to 
levy but to sell, is the execution; the plaintiff can order it to 
proceed or to be suspended after levy; and if he take it out 
of the sheriff’s hands and retain it until after the day of sale, 
the sheriff has no authority to sell; he cannot sell, and it is 
the fault of the plaintiff. 
Judgment affirmed. 


Groover, Stusss & Company, plaintiffs in error, vs. 
CHARLES J. WuiITE, sheriff, defendant in error. 


A sheriff is not liable to rule for leaving property levied on under a distress 
warrant in the possession of the defendant without taking a forthcoming 
bond, by reason whereof the property was sold under process in favor of 
other parties, and the proceeds paid over to them, the movant’s attorney 
having taken the warrant out of the possession of the sheriff after the levy, 


Sheriff. Rule. Before Judge Cuisuotm. City Court of 
Savannah. November Term, 1874. 


Reported in the decision. 

Howe tt & DENMARK, for plaintiffs in error. 
J. R. Saussy, for defendant. 

WaRneER, Chief Justice. 


This was a rule against the sheriff of the city court of Sa- 
vannah to show cause why he should not pay to the plaintiffs 
VOL. LIV. 39. 
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the amount of a distress warrant which had been levied on 
the property of the defendant therein, and left in his posses- 
sion without taking any bond for its forthcoming by the de- 
fendant, by reason whereof the same property was levied on 
by another distress warrant in favor of other plaintiffs, and 
sold, and the plaintiffs lost their debt. The sheriff, in his 
answer to the rule, showed for cause why he should not be 
made liable for the payment of the money, that the plaintiffs’ 
attorney in the distress warrant took the same out of his hands 
after the levy had been entered thereon, who said, when the 
property was sold, he would fight for the fund. The court 
decided that as the distress warrant in favor of the plaintiffs 
had been turned over to the plaintiffs’ attorney, and was not 
in the hands of the sheriff to be.turned over to his successor 
in office, nor in his hands when the claim bond in the other 
case was interposed, that the rule against the sheriff should 
be discharged. Whereupon the plaintiffs excepted. 

This case comes within the ruling of this court in the pre- 


ceding case, and is controlled by it. 
Let the judgment of the court below be affirmed. 


Witxisson & Witson, plaintiffs in error, vs. Lucy V. 
CuHEw, defendant in error. 


1, The distributive share of one of the heirs in the reversion of land devised 
to a tenant for life, is subject to levy and sale as the property of the heir, 
at the suit of his creditor, though the estate for life be not terminated. 
And.the same is true of a vested interest in remainder, In neither case is 
it necessary that the executor should have fully closed up the administra- 
tion, if he has assented to the legacy for life, and the interest of the heir 
or legatee in the particular property is clearly defined, 

. The purchase of a remainder or reversionary interest by a tenant for life 
in possession, with payment of the purchase money in full, and taking a 
receipt therefor, will create a complete equity, without any conveyance or 
bond for titles; and upon such an equity the purchaser may defend, by or- 
dinary claim, against a levy under a judgment of subsequent date to the 
purchase. The right to compensation in damages, afterwards assessed, for 
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injury done to the premises by opening or using a railroad, will also be in 
the purchaser, and the creditor cannot reach the fund by garnishment, 


Levy and sale. Remainder. Reversion. Estates. Legacy. 
Claim. Land. Title. Before Judge Gipson. Richmond Su- 
perior Court. April Term, 1875. 


Reported in the opinion. 
Frank H. MILter, for plaintiffs in error. 
Hoox & Wess, by H. Cuay Foster, for defendant. 


BLECKLEY, Judge. 


This was a claim case with a garnishment in the belly of 
it. Both were considered and decided together, and came 
here by one writ of error. In 1858 a will was admitted to 
probate. It ratified and confirmed a prior instrument called 
a deed, by which the testator gave to his wife for life, after 
his own death, certain described real estate in Augusta, with- 
out impeachment of waste, and at her death the same to revert 
to his heirs and distributees for apportionment among them 
according to the statute in such case made and provided. 
There were seven distributees. One of them, a son of the 
testator, sold out his interest to the tenant for life, (testator’s 
widow,) receiving payment in full, and giving a receipt for 
the purchase money. This was in 1866. The widow was 
then in possession of the premises, and has so remained ever 
since. In 1870, a judgment was obtained against this dis- 
tributee in favor of Wilkinson-& Wilson. It does not ap- 
pear when the debt was created, or whether credit was given 
upon the faith of this property or not. In January, 1875, 
execution, founded on this judgment, was levied upon the in- 
terest in question, the levy describing it as the one-seventh 
interest in remainder, ete. The widow interposed her claim, 
and at the trial the judge, upon the facts submitted to him, 
decided, first, that the interest levied upon was not such as 
to be subject to levy and sale, and, secondly, that the widow’s 
title to it, as purchaser, was complete. 
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1. On the first question, the judge’s opinion was influenced 
by certain provisions in the will which may possibly be con- 
strued to modify, somewhat, the clear terms of. the so-called 
deed. Moreover, it appeared that the testator’s estate was not 
fully administered ; that there were some wild lands and an 
iron safe undisposed of, and some notes and accounts uncol- 
lected. We do not think either of these considerations enti- 
tled to much force; but it is unnecessary to make any positive 
ruling on the special facts of the present case. We content 
ourselves with announcing the general rule stated in the first 
head-note to this opinion: 6 Georgia, 454; 10 Ibid., 77; 20 
Ibid., 100; 48 Ibid., 596; 51 Lbid., 433. Where an inter- 
est is clearly defined, or easily definable by the conveyance or 
by the statute, or by both together, it ought to be subject. 
Only difficult and exceptional cases should stand outside of 
the general rule. It would seem that the reasons given in 48 
Georgia, 596, would apply in every case of undivided estates, 
but while the judgment in that case can be well sustained on 
the special facts, (the executor himself being the claimant) 1 
doubt whether those reasons are not open to grave criticism. 
Distribution in kind is but partition, and if each distributee 
can sell privately as much or as little of his undivided inter- 
est as he chooses, it is difficult to see why it may not be levied 
upon and sold by the sheriff. The purchaser, in either case, 
would simply occupy the place, quoad hoe, of the distributee 
or tenant in common. Upon principle as well as authority, 
subjection to levy and sale should rest on two questions only: 
Is there a vested interest? and is it so definite as to he suscep- 
tible of description in terms of legal certainty? What equi- 
ties may afterwards arise bet ween co-tenants or co-distributees, 
may be left to the general resources of remedial jurisprudence. 

2. Our judgment in the present case turns upon the second 
point decided by the court below. We think the purchase by 

- tenant for life, she being in possession, and so continuing ever 
since, with payment in full, and a receipt for the purchase 
money, gave her a perfect equity. It would entitle her to 
maintain a bill for specific performance: Code, section 3187 ; 
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and even if such possession is not notice to the creditor, there 
is no evidence that credit was given upon the faith of this 
particular property. It is, therefore, not the case of a subse- 
quent purchaser of the legal title, nor of a creditor standing in 
the situation of a purchaser: 29 Georgia, 25. It follows that 
the garnishment was as unavailing to the plaintiffs as the levy. 
Compensation was assessed in 1374, in favor of the tenant for 
life and all the reversioners or remaindermen, covering all dam- 
ages, past, present and future, to the premises by reason of the 
construction and use of certain railroads. This fund having 
been paid over to certain attorneys, was garnished in their 
hands by the plaintiffs, who insisted that their debtor, the de- 
fendant in the above mentioned judgment, was part owner of 
the same. The tenant for life is entitled to what would other- 
wise have been his interest in that fund, as it accrued after 
her purchase. It does not appear from the record that any 
part of the damage was done prior to her purchase, and if it 
did, there was no separate assessment for that part. 
Judgment affirmed. 


Tuomas Newms et al., plaintiffs in error, vs. Joun W. B. 
SumMe_rs, ordinary, for use, etc., defendant in error. 


Where, on the 7th of March, 1864, Nelms, as guardian, received $1,420 00 in 
Confederate money, and had never had the property of his ward in any 
other form, and on the same day applied to the judge of the superior court 
for direction in what manner to invest it, and was directed ‘to invest in 
Confederate securities, and he did so invest in four per cent. Confederate 
bonds and in interest-bearing Confederate treasury notes, and exhibited 


the same on trial: 
Held, that Nelms and his securities on the guardian’s bond are fully protect- 


ed, and there can be no recovery against them, 


Guardian and ward. ‘Trustees. Confederate money. Be- 
fore Judge Hatu. Rockdale Superior Court. May Term, 
1875. 


Reported in the opinion. 
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Ciark & Pace, for plaintiffs in error. 


No appearance for defendant. 


JACKSON, Judge. 


Summers, the ordinary of the county of Rockdale, suing 
for the use of certain wards, brought an action against Nelms 
and his sureties on a guardian’s bond. It appears from the 
record that Nelms received certain Confederate money on the 
7th of March, 1864; that he never had any property or other 
money of his ward’s in his hands; that on the same day that 
he received the Confederate notes, he applied, under the acts 
of the general assembly of 1861 and 1863, to the judge of 
the superior court for direction as to the manner in which he 
should invest, and that said judge directed him to invest in 
Confederate securities, and that he did so, and produced them 
on the trial. The court held that he was not protected. We 
think that he was protected. The acts of 1861 and 1863 
fully authorized the application, the direction of the court, 
and the investment: See acts of 1861, page 32; and acts of 
1863 and 1864, page 29. These acts are not in conflict with 
the constitution of Georgia, for they were affirmed by the 
convention which framed that instrument, and the decision 
and judgment of our courts are protected in the instrument 
itself, and declared to be valid and binding: Code, section 
5147. Are they in conflict with the constitution of the Uni- 
ted States? We think not. They were passed, it is true, 
during the war between the Confederate and the United 
States, but their passage was in no sense a war measure, nor 
in aid of it. They were enacted to protect wards and minors 
in their estates, at a time when everything was uncertain, and 
all securities were doubtful. They were enacted to relieve 
trustees from embarrassment, and to throw around them ju- 
dicial protection. The acts in question were to regulate the 
intercourse between our own citizens, at a time when the con- 
stitution and laws of the United States were without practi- 
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eal force in the state, and all had to yield to the vis major, 
the then dominant power in the state. These acts were not 
made with the intention and for the purpose of aiding in the 
war against the United States, but to regulate our own do- 
mestic relations and duties among our own citizens in the 
domestic relation of guardian and ward, as to the case at bar, 
and they come within the principle decided in Miller vs. 
Gould, 38 Georgia, 465. We are aware of the decision pro- 
nounced by the supreme court of the United States in Horn 
vs. Lockhart, in 17th Wallace, 570; but that judgment was 
pronounced upon an Alabama statute, was made on appeal 
from the circuit court of the United States, and is expressly 
confined to the courts of the United States. We are not 
aware of any mode by which a case between guardian and 
ward, all citizens of Georgia, under the state statutes, can be 
supervised by the courts of the United States. If those 
courts get jurisdiction on the ground of one of the parties 
being a non-resident, then, indeed, those courts can adjudicate 
the question, and the case in the last resort may go to the su- 
preme court of the United States in cases where an appeal 
may lie. And such was the Alabama case. Besides, that 
was a case where the executor was possessed of the estate in 
1858 in good property, and where he might have invested 
otherwise, or divided the estate, with proper diligence, be- 
fore the war or in its earlier stages. This is a case where 
the wards couldy have received no injury. The property, 
and the only property the guardian received, was Confederate 
money. Had he kept it, it would have been lost; had he 
invested in negroes, they proved valueless; to whom should 
he or could he lend it, so as to make it secure? It were well 
nigh impossible; he pursued a prudent course, and lost 10 
time in doing so; he followed the law of his state strictly, 
and we think that the courts of his state should protect hin. 
Judgment reversed. 
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WarrEN J. CLARK, plaintiff in error, vs. Ext J. Huusey, 
defendant in error. 


1. Where the materiality of evidence, and the object for which offered, do 
not appear, the exclusion thereof is no ground of new trial. 

. Where the plaintiff in ejectment sought to recover on possession alone, 
and the defendant set up his prior possession, and this priority of posses- 
sion turned upon the fact whether a deed under which the defendant held 
adjoining land covered the premises in dispute, it was error for the court to 
instruct the jury to inquire whether the defendant had adverse possession 
of the premises for seven years before the bringing of the suit, and if so 
to find for him, otherwise for the plaintiff. This charge excluded the de-: 
fendant’s theory of the case, to-wit: that if his deed covered the premises 
in dispute then he was in constructive possession thereof when the plaintiff 
entered, 

. If the defendant’s deed covered the land in dispute, and he was in pos- 
session of a part of the tract thereby conveyed, the law will construe his 
possession to extend to the boundaries of the tract. 

. If the defendant did have the prior possession of the premises in dispute, 
and the plaintiff entered thereon and was in actual occupancy of the same 
without any paper title, it was lawful for the defendant to have made a 
formal and peaceable entry thereon, in order to reclaim his possession as 
the rightful owner, provided he committed no breach of the peace, 

5. If the parties, or these under whom they claim, agreed upona certain line 
between their tracts, and the plaintiff acted upon that agreement and built 
his fense there, with the knowledge and consent of the defendant, he will 
not be allowed afterwards to repudiate that agreement and claim a different 
line, whatever may have been his legal rights independently thereof, 


New trial. Practice before the Supreme Court. Eject- 
ment. Possession. Charge of Court. Deeds. Boundaries. 
Land. Estoppel. Before Judge Hopkins. DeKalb Su- 
perior Court. March Term, 1875. 


This is the second time this case has been before this court. 
See 49 Georgia Reports, 99. It is sufficiently reported in the 
decision. 


L. J. Winn; Hittyer & Broruer, for plaintiff in error, 


Wiiu1aM Ezzarp; W. H. Hutsey, for defendant. 
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WaRNER, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendant to recover the possession of four acres of 
land in the county of DeKalb. On the trial of the case, the 
jury, under the charge of the court, found a verdict for the 
plaintiff. The defendant made a motion for a new trial on 
the several grounds set forth in the record, which was over- 
ruled by the court, and the defendant excepted. 

1. We find noerror in ruling out the record of the suit 
of Clark against Morris, offered in evidence by the defend- 
ant, the more especially as the exceptions do not state its ma- 
teriality as to the questions in issue on trial, or what facts it 
was offered to. prove. 

2. It appears from the evidence in the record that the plain- 
tiff purchased a tract of land adjoining lot number twenty- 
eight, and had a deed to it, with the understanding that the 
line of the lot extended to a certain hedge-row, which in- 
cluded the land in dispute. In 1866 the plaintiff took pos- 
session of the land in controversy, by his tenant, and enclosed 
it with a fence, but there is no evidence that the plaintiff had 
any paper title which covered the four acres in dispute, though 
he believed that his deed did cover the land to the hedge-row, 
that the hedge-row was the true line of the land conveyed in 
his deed. The defendant was the owner of the adjoining land 
and in possession of the same, having a deed thereto from 
Minter, which included a part of lot number twenty-eight, of 
which the premises in dispute is also a part. The defendant 
purchased the settlement of land on which he lived from Min- 
ter, in 1862, and went into the possession of it, and claimed to 
have the possession thereof to the extent of the boundary speci- 
fied in his deed, though Minter states that he pointed out to 
him the hedge-row as the line when he sold the land to him, 
The defendant lived on lot number twenty-seven ; that lot 
and part of lot number twenty-eight comprised the settlement 
conveyed by deed from Minter to the defendant. In 1869 
the defendent entered upon and took possession of the land in 
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dispute without any breach of the peace, so far as the evi- 
dence in the record shows, the plaintiff’s tenant being in the 
possession thereof at the time. For this ouster of his tenant 
the plaintiff brought his action against the defendant, relying 
on his possession alone to recover. The court, after charging 
the jury as to the plaintiff’s right to recover on his prior pos- 
session alone, as against one who subsequently acquires pos- 
session of land by mere entry and without any lawful right, 
and in relation to color of paper title as defined by the Code, 
further charged the jury: ‘See if, from the testimony, Clark, 
the defendant, had this written evidence of title which he 
claims; if so, whether, under that, he had adverse possession 
of the premises for seven years before the bringing of thig 
suit; if so, your verdict should be for defendant, if not, then 
it should be for plaintiff, if his right to recover has been shown 
as explained to you.” This charge of the court was error, 
because it excluded from the consideration of the jury the de- 
fendant’s theory of the case under the evidence contained in 
the record. The defendant’s theory of the case under the evi- 
dence was, that if his deed from Minter covered the land in 
dispute, then he was in the constructive possession of all the 
land covered by his deed to the extent of the boundary thereof, 
and that the plaintiff, when he took possession of the four 
acres, entered on his prior possession: See Code, section 2681. 
There is no doubt that a plaintiff in ejectment may recover 
the premises in dispute upon his prior possession alone against 
one who subsequently acquires possession of the land by mere 
entry, and without any lawful right whatever: Code, section 
3366. But the question in this case is, who did have the 
prior possession of the premises in dispute, in contemplation 
of the law, the plaintiff or defendant? 

3, 4. If the defendant’s deed from Minter covered the land 
in dispute, and he was in possession of a part of the tract con- 
veyed by that deed, the law will construe his possession to ex- 
tend to the boundary of the tract so conveyed, and if Clark, 
the defendant, did have the prior possession of the premises 
in dispute, and Hulsey, the plaintiff, entered thereon, and 
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was in the actual occupancy of the same without avy paper 
title, it was lawful for the defendant to have made a formal 
and peaceable entry thereon, in order to reclaim his possession 
as the rightful owner of the land, provided in doing so he 
did not commit a breach of the peace: 3 Bl. Com., 175. Did 
the defendant’s deed from Minter cover the premises in dis- 
pute, and if so, was he in possession thereof, in contemplation 
of the law, when the plaintiff’s tenant entered thereon ? Was 
the defendant’s entry upon the land in the possession of the 
plaintiff’s tenant, without any lawful right whatever, under 
the evidence, so as to have authorized the plaintiff to recover 
against him upon his prior possession alone? ‘These were 
questions which the court should have submitted to the jury, 
under the law applicable to the evidence, as to the possession 
of the respective parties. 

5. If, however, the evidence should establish the fact that 
the parties, or those under whom they respectively claim, 
agreed that the hedge-row should be the line between their 
respective tracts of land, and the plaintiff acted upon that 
agreement and built his fence there, with the knowledge and 
consent of the defendant, he will not be allowed afterwards 
to repudiate that agreement and claim a different line from 
that which was established by that consent and agreement, 
whatever may have been his legal rights independently of 
such consent and agreement. We feel constrained to order a 
new trial in this case so that it may be tried in conformity 
with our views of the law as expressed in this opinion. 

Let the judgment of the court below be reversed. 


Isaac SEWELL, plaintiff in error, vs. Epmunp W. Ho1- 
LAND, defendant in error. 


The first grant of a new trial on the ground that the evidence is deficient will 
not be reversed by the supreme court unless the evidence is so conclusive 
that an abuse of discretion is plainly apparent. 
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New trial. Before Judge Hopkins. Fulton Superior 
Court. April Term, 1875. 


This case is sufficiently reported in the opinion. 


D. F. & W. R. Hammonp; PEEpLtes & Howe tt, for 


plaintiff in error. 


CoLLieER & Couuier, for defendant. 


BLECKLEY, Judge. 


This contest is between two claimants of the same unidi- 
vided half of a tract of land. They both claim under the 
same vendor. One of them has a deed, and the other has 
none. The one without deed says that his was the elder pur- 
chase; that he paid the purchase price, in full, for the whole 
tract, and went into possession, and was in possession when 
his adversary bought and took a deed. The other replies 


that the first sale was not by the owner of the half now in 
dispute, but by the owner of the other half, who had no au- 
thority to sell, except as to his own half; and, on the point 
of possession, he urges that the possession was not averse, 
because it was that of a purchaser, (from a tenant in common,) 
who knew when he purchased, that the title to the whole 
tract was not in his vendor, but that his vendor owned only 
an undivided half He contends, therefore, that the case is 
still that of a tenancy in common, and a proper case for par- 
tition. The verdict was in favor of the party who holds no 
deed ; and the court granted a new trial, on the ground that 
there was not sufficient evidence to uphold the verdict. The 
evidence in the record does not make so strong a case in favor 
of the verdict as to constrain this court to interfere with the 
discretion of the presiding judge. The general scheme of the 
law is to have the sale of land manifested by writing, duly 
signed. When such a writing is absent, the evidence, to di- 
vest title, should be thoroughly convincing. It ought to be 
very nearly, if not quite, conclusive. At the ‘present day, 
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when the ability to write is so common, there is but little ex- 
cuse for trading in land without verifying the transaction by 
the appropriate written evidence. It is better for the public 
that a careless purchaser should be held to strict proof, than 
that the general method of conveying land ordained by the 
law should be constantly frustrated. Surely, there has been 
time enough, since the statute of frauds, for all of us to learn 
that the way to convey land is by writing. Whoever de- 
pends upon anything else acts at his peril. Courts will, how- 
ever, give effect to other methods when the evidence rises to 
the high standard which the subject matter demands. In 
the present instance, there was no abuse of discretion on the 
part of the presiding judge; more especially as it was the 
first new trial granted in the case. There is nothing unreason- 
able in yielding to the grant of a new trial, when the judge’s 
discretion is exercised for the first time, even if, on a nice 
scrutiny of the evidence, a reviewing court should deem the 
verdict justified. If the evidence be, in truth, as strong as it 


is claimed to be, it may well be trusted to win a second ver- 
dict. Let it be subjected to that test, and if it succeed we 
shall better understand its power, and know better how to 
prize it at its true worth. 

Judgment affirmed. 


JENNIE M. Sumner, plaintiff in error, vs. BRyAN, DILLING- 
HAM & CoMPANY ef al., defendants in error. 


1. The verdict in this case was neither contrary to the principles of justice 
and equity, nor to the evidence. (R ) 

2. The court is not required to inform a jury whence he derives the law, 
whether from Pennsylvania or Georgia; it is sufficient if the law he gives 
them in charge be the law of the case. 

. A deed though it may be defectively executed and improperly recorded, if 
admitted without objection to go to the jury, and especially if its execu- 
tion be admitted in the pleadings, is evidence; and the court does not err 
who declines to charge the jury as to the alleged defective execution or im- 
proper record, 
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4. Where the wife unites with the husband in the execution of a mortgage, 
or a deed which becomes by agreement an equitable mortgage, to secure a 
debt by the husband to his indorser, such indorser is not estopped by ac- 
cepting such deed, from denying title in the wife to the mortgaged land. 

. Even if the wife’s money purchased the land, and the indorser for the 
husband, credited him and indorsed for him on the faith that the land was 
his, without any notice, actual or constructive, that her money paid for it, 
and the husband mortgage it to the indorser, after the record of the vol- 
untary conveyance, who has paid the note since that record, to provide 
for its repayment to him, such mortgage is good against any equity of the 
wife and will be enforced against her. The record of the deed, volun- 
untary on its face, furnishes no constructive notice of purchase money paid 
by her, nor does it put the indorser upon inquiry about the purchase money 
so as to affect him with notice. 

A deed from the husband to the wife for love and affection, is a voluntary 
settlement, within section 1778 of the Code, and must be recorded within 
three months to vest title in the wife against the claim of a surety who in- 
dorses for the husband before the date of the record. 

. If the husband mortgage the property so deeded, after the record, to se- 
cure a debt due his surety, who indorsed for him on the faith that the land 
was his prior to the record, such record not being within the three months 
required by law, the mortgage is good, and will bind the land in equity 
against the wife’s title by voluntary deed, 


Husband and wife. Voluntary settlement. Registry. 
Mortgage. Indorsement. Charge of Court. Practice in the 
Superior Court. Estoppel. Before Logan E. BLECKLEY, 
Esq., Judge pro hac vice. Fulton Superior Court. March 
Term, 1875. 


Reported in the opinion. 


ARNOLDS, for plaintiff in error. 


PrepLes & Howe t, for defendants. 


JACKSON, Judge. 


This was a bill brought by Mrs, Sumner against Bryan, 
Dillingham & Company, all of the state of Pennsylvania at 
the time of the transactions hereinafter recited, and against 
George W. Adair, the agent of defendants, living in Fulton 
county, Georgia. The bill alleges that the husband of com- 
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plainant purchased certain lands in Fulton county, Georgia, 
with her money, and on the 29th of September ‘took a deed 
to himself for the lands so purchased; that on the next day 
he made a deed to her for the said lands, which is voluntary 
on its face, but was really for value, as the land was purchased 
with her money; that subsequently to the making of said 
deed to her, her husband became indebted to defendants in 
the sum of $2,500 00; that she was induced and _ persuaded 
to unite with her husband in giving a joint note in lieu of the 
$2,500 00, which defendants held against her husband, and 
to secure the same by executing with her husband certain 
deeds and agreements, amounting in law to an equitable mort- 
gage; that defendants agreed that these deeds were to be re- 
tained in their possession and not to be recorded in Georgia, 
but in violation of the agreement they had been so recorded, 
and efforts were made through George W. Adair, real estate 
agent in Georgia, to sell the land and pay this debt; that she 
had been advised, and believed that the note and deed so given 
by her were void as against her, and she prayed the court so 
to decree. Two deeds to her husband to the lots of Jand in 
question, are exhibited to the bill, dated 29th of September, 
1869, and recorded 5th of November, 1869, and the volun- 
tary deed to herself from her husband, dated 30th of Sep- 
tember, 1869, and recorded 11th of July, 1870; and the deed 
of her husband and herself to one of the firm of defendants, 
dated 18th of August, 1870, and recorded 16th of September, 
1870; and an agreement between defendants and her husband, 
dated the same day, August 18th, 1870, turning this latter 
deed into a mortgage. 

To this bill, which waived discovery, defendants filed an 
answer in the nature of a cross-bill under our statute, making 
the husband a party, and alleged therein that in November, 
1863, the husband of complainant came to them in Pennsylva-. 
nia and showed them specimens of gold quartz which he said 
was off certain lands he had bought in Georgia and that he de- 
sired to borrow of a bank located where they resided, $2,500 
to complete the payment therefor; that he desired them to 
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indorse his paper for that sum to enable him to pay for the 
land; that he had dealt with them before, and after much im- 
portunity on his part and reluctance on theirs, they finally 
assented, and signed his paper as accommodation indorsers ; that 
the note was renewed at sixty days, from time to time, until 
August 18th 1870, when the bank refused to renew further, 
and they paid the note; that the complainant and her hus- 
band made their joint note for the amount and executed 
the deed to the Georgia lands; that the agreement ex- 
hibited to complainant’s bill did not change the character of 
the deed, having reference to another matter ; they denied that 
complainant’s money paid for the Georgia lands, and required 
her to sign with her husband to bar her right to dower, ete. ; 
and taking issue on all the allegations in the bill, they prayed 
that the title to the land be confirmed in them by the decree 
of the court, or, if the papers amounted to a mortgage in the 
judgment of the court, that a decree of foreclosure be made 
and the land sold and they paid the said $2,500 00 with in- 
terest thereon. After evidence and argument, the case was 
submitted to the jury under the charge of the court, and a 
verdict rendered subjecting the land to defendant’s claim and 
providing for its sale, etc. Complainant moved for a new 
trial on various grounds ; the new trial was refused, and com- 
plainant excepted and brought the case here. 

The facts are about these: James O. Allen, the brother-in- 
law of complainant, swore that Mrs. Sumner owned real estate 
in New York, at Buffalo; got $10,000 00 for it ; her husband 
brought it to Georgia; this was in 1867 ; he then had no means 
of his own; Sumner loaned out this money and collected it as 
Mrs. Sumner’s; the land was bought in 1868; payment was 
not made in this identical money ; Mr. Sumner made the pay- 
ment ; at the time the deed was made $800 00 or $900 00 was 
tinpaid. This is the substance of the oral evidence for complain- 
ant. No other witness was sworn by her. The defendants were 
all sworn and testified to the facts set out in their answer and 
cross-bill, and denied all notice of the wife’s interest in the 
land, and testified that the husband, after the residence in Buf- 
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falo, as well as before, engaged in the oil business in Pennsy]- 
vania and broke, especially that he was so engaged in 1868 
and 1869. It was also proven by them and by the notary in 
Pennsylvania, that the wife voluntarily made the deed to de- 
fendants with her husband, and gave no notice of any interest 
she had in it. 

1. The first and second grounds of the motion for the new 
trial are, that the verdict is contrary to the principles of jus-— 
tice and equity, and decidedly and strongly against the weight 
of the evidence. We do not think so. The only evidence 
going to show that plaintiff’s money paid for the land is that 
of a brother-in-law, nor does that evidence show it conclu- 
sively. It simply shows that the husband had previously 
obtained money belonging to her arising from the sale of 
lands of hers at the north, but does not show that this money 
or its proceeds actually went into this land. When the hus- 
band purchased the land in dispute he took title to himself, 
and the next day made a voluntary deed, for love and affec- 
tion, to her. The presumption is overwhelming that he paid 
for it with funds he considered his own. If he did not, why 
not have the title made directly to her by the persons from 
whom he bought? Why have it made to him, and why does 
he make it to her the next day, not for value, not because her 
money paid for it, but because he loved her, and she was his 
wife? ‘To overcome so strong a presumption as this arising 
from the face of the papers, the evidence should be very strong 
and clear to change the whole character of the papers and give 
them the effect of an entirely new contract. Especially in 
dealings between husband and wife should such evidence be 
clear and convincing; and the testimony of only one witness, 
and he a relative, to the effect that her husband had means of 
hers on hand a short time prior to the sale, is not clear and 
convincing to our minds. On the other hand, it is shown 
that the husband procured the indorsement of defendants to 
borrow from a bank in Pennsylvania money to pay for the 
land in dispute, and clouds of doubt, to say the least, are cast 


over the question whether the money he had before, purport- 
VOL. LIV. 40. 
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ing to belong to her, was not his, and spent by him in Penn- 
sylvania. Besides, it would have been quite easy for the 
husband and wife to have been sworn on the trial, and to 
have said on oath before the jury whose money it was, hers or 
his, and to have cleared away all the fog that encompassed 
the transaction. The record does not show that either of 
them was sworn, nor does it disclose any reason why they 
were not ;.and the presumption arising from the written proof 
is much strengthened by their lips thus voluntarily sealed and 
silent. The evidence, to our minds, is just the reverse of the 
allegation in the motion for the new trial. It strongly and 
decidedly supports the verdict. We are equally clear that 
the verdict is not against the principles of equity and justice. 
The entire transaction looks fraudulent on the part of com- 
plainant and her husband. The deeds to the husband are 
recorded within a month from their execution. His deed to 
his wife is pocketed, or in her private possession for ten 
months. In a few days after the deeds to himself are made 
and recorded, and with that to his wife concealed, he induces 
the defendants to indorse his paper to buy this land, or rather 
to pay for it. He actually induces them to think that he has 
bought lands abounding in the precious metal, and exhibits 
to them specimens of the ore. On the part of the husband 
the fraud is glaring. How is it with the wife? It is true, 
she does not go with the husband to borrow the money, nor 
is she present when the ore is exhibited, but voluntarily after- 
wards she unites in the deed to secure the defendants in the 
Joan thus fraudulently obtained. She is silent then as to any 
title in herself; and participates in the impression which her 
husband has produced, that the land is his, and that the state- 
ment he has made all the while to the defendants is the truth. 
Thus uniting with him in the last act of this drama of decep- 
tion, is it not probable that she was behind the curtain all the 
time? At all events, as she failed to appear before the jury 
on the trial and explain the part she took in the transaction, 
we cannot conclude that the principles of justice and equity 
have been handled with much rudeness by the jury. Such 
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being our opinion on the merits of this cause, we should hes- 
itate to grant a new trial, even if the court had committed 
errors in his charge to the jury; but the law requiring us to 
notice all the questions made in the record, let us look for a 
moment at these assignments of error. 

2. We do not think that the court erred in refusing to 
charge “that the law of Georgia governs this case, as this 
deed or mortgage was made to be executed here.” It is the 
duty of the court to give to the jury the law of the case, but 
he need not state from what source he derives it. 

3. Nor do we think that the court erred in refusing to charge 
that “the deed or mortgage of Sumner and wife to Bryan, 
Dillingham & Company was only witnessed by one witness, 
and not executed as a deed out of the state of Georgia is re- 
quired by the laws of Georgia.” No objection was made to 
the admissibility of the deed, and complainant admitted its 
execution in her bill, and exhibited it thereto. She is es- 
topped from having the charge requested by failing to object 
to the deed when tendered, and by admitting its execution in 
her pleadings. 

4. We do not think the court erred in refusing to charge 
“that after Bryan, Dillingham & Company accepted the deed 
or mortgage from Mrs. Sumner, they were estopped from deny- 
ing that the property belonged to her.” The fact is, that she 
signed the deed with her husband ; they accepted it from her 
husband, and, according to their version, she signed to bar 
her right of dower, ete. The case is not a naked case of ac- 
ceptance of the deed from her. All the surroundings were 
proper circumstances to be considered by the jury, and the 
request, if charged in the language requested, would have 
misled them. 

5. Nor do we think the court erred in refusing to charge 
“that the question of notice to Bryan, Dillingham & Company, 
of the deed of Mrs. Sumner, would not affect her rights if the 
land was paid for by Mrs. Sumner’s money.” The reverse of 
this request was ruled by this court in the cases of Moye vs, 
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Waters, 51 Georgia, 15,and Bryan & Hunter vs. King, Ibid., 
291. 

6,7. But the main question in the case and that most re- 
lied upon by the plaintiff in error, is whether the charge of the 
court to this effect be law; that though the wife’s money pur- 
chased the land, yet if defendants, before there was any record 
of the husband’s deed to her, credited the husband by indors- 
ing for him on the faith of this property and afterwards paid the 
debt and took a mortgage from him on this land to secure its 
repayment, such a transaction would bind the land for this 
debt, though the payment by the indorsers and the mortgage 
took place after the record of the voluntary deed, provided 
defendants had no notice that it was the wife’s money which 
paid for the land. Section 1778 of our Code provides that a 
voluntary settlement by the husband on the wife must be re- 
corded in three months, and in case of non-residents, in the 
county where the property is. Otherwise the title shall not 
be good against purchaser, creditor or surety, who bona fide, 
and without notice, may become such before the actual record- 
ing of the same. These defendants became sureties for the 
husband while this voluntary deed was in the pocket of the 
husband and before he had recorded it, and he had not re- 
corded it until the three months allowed by law had expired. 
It is clear, therefore, that the wife got no title in this case as 
against these sureties by this voluntary deed, because of the 
failure to record the saine within three months from the date 
of its execution. But it is said that the deed was not volun- 
tary, but for value. To bind these defendants in such a case 
as that, it is necessary that they should have had notice that 
the deed was for value. This principle was distinctly ruled 
by this court in Moye vs. Waters, before quoted. There the 
court says that “the mere fact that property is purchased by 
one and paid for with the money of another, does not vest the 
title to such property as against third persons in the one 
whose money paid for it. * * * There must be notice of such 
an equity before it can avoid a title otherwise good.” True 
that was the case of a purchaser and this that of a mortgagee ; 
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but the mortgagee stands on the same footing with the pur- 
chaser: 41 Georgia Reports, 202; 37 Ibid., 392. The question 
then is, did these mortgagees have notice? They certainly 
had no actual notice; the proof shows none, and the jury 
found none. Nor did they have any constructive notice. 
Mark, the notice must be that the wife’s money paid for the 
land. ‘The record is of a voluntary deed—of a gift—with 
no hint in it that her money paid for the land. Therefore 
this record furnishes no constructive notice to the defendants ; 
hence, there is no notice of any sort shown to them, and they are 
innocent mortgagees for value without notice. The jury so 
found and they found right. The court submitted the ques- 
tion of notice fairly to them in the charge complained of, and 
we have no fault to find either with the charge or the verdict. . 
See, also, 7 Georgia Reports, 534; 10 Ibid., 356; 16 Ibid., 
111, 112; 37 Lbid., 332; 41 Ibid., 202, and 51 Ibid., 291. 


Judgment affirmed. 


In the matter of IsAac Russe.t, plaintiff in error. 


A justice of the peace is not liable to be attached by the superior court, as in 
contempt, for taking the affidavit of a prisoner brought before him by the 
jailor, even ghough such prisoner was confined in the jail under sentence 
from the court, and was removed therefrom without its authority. The 
action of the justice was not as an officer of the superior court. 


Justice of the peace. Contempt. Before Judge Tomp- 
kINS. Chatham Superior Court. February Term, 1875. 


Reported in the decision. 


Jackson, Lawton & BastnGEr, for plaintiff in error. 


WALTER G, CHARLTON, solicitor general pro tem., for the 
state. 
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WaRNER, Chief Justice. 


It appears from the record and bill of exceptions in this 
cease, that one George Manning was confined in the common 
jail of Chatham county, under a sentence of the superior 
court, and that said Manning was carried to the office of 
Russell, the plaintiff in error. The court granted a rule call- 
ing upon said Russell to show cause (assuming that he was an 
officer of the court,) why he should not be attached for con- 
tempt. The respondent filed his answer to the rule, (which 
does not appear to have been controverted,) in which he 
stated, that in the transaction referred to in the rule, he was 
acting in his official capacity as a justice of the peace, but de- 
nied that in so acting he was an officer of the superior court, 
so as to render him amenable to that court to be punished for 
contempt thereof; that he believed himself to be in the legiti- 
mate discharge of his duty as a justice of the peace; that he 
assumed no power or authority whatever in taking said 
George Manning from the common jail of Chatham county ; 
that he understood Manning to be in the custody of the law 
and of the jailor of said county when he was brought to his 
office; that respondent simply took his affidavit, as he was 
required by the laws of the state, and had no idea whatever 
that he was in anywise interfering with the authority or or- 
ders of the judge of the superior court, and that thg said Man- 
ning, as respondent understood, was taken back to the com- 
mon jail of Chatham county, where he now is. Thereupon 
the court rendered the following judgment: “It is ordered, 
considered and adjudged, that Isaac Russell, justice of the 
peace, do pay the sum of $10 00, and then stand purged of 
contempt of this court, and in default of payment thereof, 
that he be committed to the common jail of Chatham county 
until such fine of $10 00 is paid.” To which judgment of 
the court the respondent, Russell, excepted. 

The constitution of the state declares that the power of the 
courts to punish for contempt shall be limited by legislative 
acts. The power of the courts in this state to punish for con- 
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tempt, is limited by the 4711th section of the Code, “to the 
misbehavior of any person or persons in the presence of the 
said courts, or so near thereto as to obstruct the administration 
of justice, the misbehavior of any of the officers of said courts, 
in their official transactions, and the disobedience or resistance 
by any officer of said courts, party, juror, witness, or other 
person or persons, to any lawful writ, process, order, rule, de- 
cree, or command of the said courts.” Was the respondent, 
when he took the affidavit of Manning, the prisoner, who was 
brought before him in his office, as a justice of the peace, act- 
ing as an officer of the superior court, within the true intent 
and meaning of the foregoing section of the Code, so as to 
subject him to the punishment of that court for contempt ? 
By the 3961st section of the Code, justices of the peace and 
constables are so far recognized as officers of the superior 
court as to subject them to be ruled in that court in the same 
manner as sheriffs, when they neglect or refuse to pay over 
mouey which they have received or collected in their official 
capacity; that is the extent of their recognition as officers of 
the superior court, and it required a legislative enactment to 
do that, which cannot fairly be construed beyond the terms 
thereof. In our judgment the superior court had no legal 
power or authority, under the constitution and laws of this 
state, to punish the respondent for contempt of that court, on 
the statement of facts disclosed in the record, it not appearing 
that the respondent had anything to do with the removal of 
the prisoner, Manning, from the jail. 
Let the judgment of the court below be reversed. 


Francina S. Porter, plaintiff in error, vs. JosepH ALLEN, 
administrator, defendant in error. 


I. If sections 2657 and 2660 of the Code, in so far as ‘they treat of dispens- 
ing with actual delivery, are not confined to gifts of personalty, they are, 
at all events, inapplicable to a bill founded on section 3189, to enforce a 
voluntary agreement for the conveyance of land, where the bill charges 
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actual delivery of possession, and where the evidence relates alone to that 
kind of delivery. The burden is upon the party asserting a gift to prove 
it as pleaded. 

Where a bill for specific performance does not aver a purchase, but only 
a gift with possession on a good and meritorious consideration, followed by 
valuable improvements made on the faith thereof, it is not competent to de- 
cree performance on the basis of an original agreement for value instead of a 
voluntary agreement. Valuable consideration for the agreement is not in- 
volved in such a bill; and value realized, collaterally in other transactions, 
by the donor, whether from the donee or her kindred, is to be regarded only 
in so far as it may have contributed to form in the donor a motive to the 
gift, or in the donee some meritorious claim upon the donor’s bounty, 

. To entitle the donee to have such a gift perfected by a conveyance, it is 
not indispensable that there should be relationship by blood between her 
and the donor, 

. Slight improvements and of small value, provided they are substantial and 
permanent in their nature, beneficial to the freehold, and such as none but 
an owner would ordinarily make upon the estate under like circumstances, 
may constitute the improvements contemplated by the statute: Code, sec-, 
tion 3189; but whether slight or extensive, they will not serve unless of 
real value, nor unless they are made by or for the donee pending her pos- 
session, and upon the faith of the parol gift sought to be set up and enforced 
by the bill. 

. What conditions must exist in order to entitle a party to call upon a court 
of equity to enforce the performance of.a voiuntary agreement, are fully 
defined in section 3189 of the Code, and therefore the test of the right‘is 
whether these conditions are established, and not whether there has been 
such a part performance as would render it a fraud in the donor not to exe- 
cute the agreement. 

. Declarations of the donor made after the time of the alleged gift, and 
while the donee was in possession, are not admissible to disprove the gift, 
although other declarations admitting the gift are in evidence for the donee. 

. An offer by the donor, made on the premises, to rent a portion of the land 
to a former tenant for the succeeding year, is in the nature of an act of own- 
ership, and is therefore, though dating after the time of the alleged gift, 
admissible in evidence, to be regarded or not by the jury according as they 
may believe it accompanied with acutal possession in the donor or not. 

8. A marriage contract between the donor and his wife, the aunt of the 
donee, covering a considerable estate belonging to the wife, and reserving 
to her a power of disposing of it by deed or will; the fact that she made 
no will but left the husband to inherit her property; the fact that shortly 
before her death, and before the time of the alleged gift, she urged the hus- 
band to give to her niece (the donee,) a plantation, saying that she wanted 
her to have a home; and the fact that in response, the husband stated he 
intended to fit up the property which is now claimed in this suit, and give 
it to the niece before long, are all competent evidence as tending to show 
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the probability and fitness of the alleged gift—means and motive on the 
one side, and merit on the other; more especially, as the donor and his wife 
had no children of their own, and had brought up the donee in their family 
from early childhood, he having for her a strong affection and treating her 
as a daughter. 

g. Services done, favors Lestowed, or gifts made, by the donor to the donee’s 
parents and their other children, are not admissible in evidence to disprove 
the alleged gift to the donee herself; the facts of the case suggesting noth 
ing to warrant the inference that the donor would be the less inclined to 
make a provision for her because of what he had done for her relations, but, 
on the contrary, showing much stronger motives to a generous treatment of 
her than of them. 

10. The donee, though the party complainant in the bill, and notwithstanding 
the death of the donor, is a competent witness in rebuttal to contradict the 
testimony, not only of the administrator, (defendant in the bill) but of other 
witnesses, as to conversations had with the donee after the donor’s death. 

11, The husband is acompetent witness for his wife to support her claim to 
























property in a civil suit. 








Gifts. Delivery. Specific performance. Consideration. 
Declarations. Evidence. Witness. Husband and wife. Be- 
fore Judge Haut. Meriwether Superior Court. November 
Term, 1874. 











-Francina S. Porter filed her bill against Joseph Allen, as 
administrator of Isaac Cheney, deceased, which, with an 
amendment thereto, presented, in substance, the following 
facts : 

On or about September 9th, 1872, Cheney, who was the 
owner of the Chalybeate Springs property, in Meriwether 
county, covering six hundred and forty-four acres of land, 
more or less, and of all the personalty therewith connected, 
for a meritorious consideration, natural love and affection, 
made a parol gift of the same to complainant, by saying to 
her, in the presence of Mrs. Louisiana L. Love, John J. Col- 
lier and Charles T. Porter, “I give to you the Chalybeate 
Springs property, and appurtenances, and furniture belonging 
to it.” He then delivered to complainant the possession 
thereof. After said gift, Cheney ceased to exercise any do- 
minion over said property, but relinquished the same to com- 
plainant and her husband, On the faith of this gift, she and her 
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said husband made valuable improvements upon the property, 
tu the amount of $1,000 00, or other large sum. Complain- 
ant was the niece of Cheney’s wife; was raised and educated 
by him, and was, in fact, treated as his child, he having no 
children of his own. He exhibited towards her the affection 
of a father, and she reciprocated the devotion of a child. 

Mrs. Cheney, at the time of her marriage, possessed prop- 
erty to the amount of $40,000 00, the right to dispose of 
which by will she reserved by marriage contract. About one 
month before her death, during her last illness, she appealed 
to her husband to make a provision for complainant, and he, 
in the presence of witnesses, promised, at an early date, to 
transfer to complainant the Chalybeate Springs property. On 
account of this promise, Mrs. Cheney refrained from devising 
to complainant her own separate estate, or at least so much 
thereof as would have been equal in value to the property 
aforesaid. ‘This constituted a strong moral obligation upon 
Cheney to give to complainant said property, and was a valu- 
able and meritorious consideration for the aforesaid gift. 

After the completion of the education of complainant, she 
returned to the family of Cheney, and devoted herself to the 
charge of his domestic affairs and to ministering to the wants 
of his invalid wife. During the years that he had the man- 
agement of the springs, she assisted in entertaining such 
young ladies as were visitors there, and in the general man- 
agement of the domestic department thereof. These services 
were valuable to Cheney, were appreciated by him, and con- 
stituted an inducement to said gift. 

Cheney died in December, 1872, intestate, leaving no wife 
or children or representatives of children. His wife died 
several months previous thereto. He left real estate in the 
county of Talbot, which he acquired by virtue of his marital 
rights, of the value of $25,000 00, and also personal property 
of great value. The defendant procured letters of adminis- 
tration upon his estate, and has commenced an action of eject- 

_ment for the Chalybeate Springs property against complain- 
ant, her husband, and their tenants. 











ATLANTA, JULY TERM, 1875. 627 


Porter vs. Allen. 








Waiving all discovery, complainant prays that the afore- 
said action of ejectment be enjoined ; that the defendant be re- 
strained from interfering with her possession of the property 
aforesaid ; that he be specifically decreed to convey to her by 
proper instrument the title to the same, and that she may 
have such further relief as the nature of her case may require. 

The answer of defendant was, in brief, as follows: Admits 
that Cheney was the owner and in possession of the property in 
controversy on September 9th, 1872, which he alleges to be 
of the value of $20,000 00, constituting about one-half of 
the intestate’s estate ; denies that Cheney, on that day, or at 
any other time, gave said property to complainant by verbal 
gift or in any other manner, or that he ever placed her in pos- 
session of the same under said pretended gift; alleges that said 
property was rented to one Harris during the year 1872, but in 
the month of August the contract was canceled, and Cheney then 
placed complainant and her husband in possession thereof, as 
his agents, for the purpose of taking care of the same; ad- 
mits that the intestate left neither wife nor children, nor the 
representatives of children, but asserts that his next of kin 
are nine brothers and sisters, and the representatives of two 
deceased sisters, and that most of his sisters, and the children 
of those dead, are in indigent circumstances. 

Soon after the death of the intestate, John L. Cheney, 
Aquilla J. Cheney and this defendant, obtained temporary 
letters of administration upon his estate, and at the March 
term, 1873, of the court of ordinary of Talbot county, per- 
manent letters issued to the latter. Upon the grant of the 
temporary letters aforesaid the defendant and his associates 
went to the property in controversy for the purpose of taking 
possession thereof. The object of their visit being explained 
to the husband of complainant, he manifested great concern, 
and inquired if it was intended to turn him out, remarking 
that if it was done he was ruined. In consideration of his 
distress and of the kind feelings entertained by the defendant 
and his associates to him and the complainant, they proposed 
to rent to them for the year 1873, the private residence at the 
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springs formerly occupied by the intestate, the store- house and 
all the plantation with the exception of about twenty acres, 
asking in return only that they would give their personal ser- 
vices in taking care of the property. ‘This proposition was 
accepted, apparently with gratitude, complainant’s husband 
stating that if he was successful in the management of the 
property it would be worth to his wife about as much as one 
share of the estate. On the following morning this contract 
was reduced to writing, an additional clause added, to the effect 
that Charles T, Porter, complainant’s husband, was to be paid 
$200 00 for the completion of certain repairs and improve- 
ments upon a store-house, which had already been commenced 
by him, and signed by the respective parties thereto. This 
instrument was then placed in the iron safe at the hotel, to 
which Porter and this defendant each had a key. A copy is 
not hereto attached because defendant is refused access to said 
safe. This contract was explained to complainant and she 
made no objection thereto, but professed to be thankful for 
what the defendant and his associates had done for her. She 
set up no title of any kind in herself. She stated that she 
knew her uncle Cheney would have given her something if 
he had died in his right mind. Under this contract between 
defendant and his associates and Charles T. Porter, the latter 
fraudulently obtained possession of the entire property. 

As to the improvements placed upon said property after the 
date of the pretended gift, defendant alleges them to have 
been of the most trivial character, to-wit: the removal of the 
body of an old store-house which said Porter stated to de- 
fendant he did as the agent of Cheney. This defendant and 
his associates agreed to pay to him, at his request, $200 00 as 
compensation for said removal, and for the completion of said 
building. Beyond this the improvements were only such as 
were absolutely necessary for the cultivation of the land, and 
at a high valuation, not worth $100 00. 

Defendant admits the relationship by affinity of complain- 
ant to the intestate; also that Cheney received a handsome 
property by his marriage ; also that he took complainant when 
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ten or twelve years of age and educated and supported her, 
but denies that he entertained towards her the affection of a 
parent to achild. From his conduct in another instance de- 
fendant suggests that he would have given to her, in addition 
to her education and support, $1,000 00 if he had not previ- 
ously done so. But to suppose that he would have given her 
the property in controversy, constituting one-half of his estate, 
would be to charge him with not being just, for it would have 
left him unable to have paid his debts. 

Denies the charges as to the services rendered by complain- 
ant in the management of the springs, and in attention to her 
sick aunt, Mrs. Cheney; admits that Cheney left a consider- 
able estate in Talbot county, but alleges that the lands there 
only sold for $4,400 00, but the precise amount of the proceeds 
of the sale of the personalty he is unable to state. Charges 
that if such false and fraudulent claims as this are allowed, 
the estate will prove insolvent. Defendant also pleads the 
statute of frauds. 

He further alleges that the property in controversy is worth 
for rent, annually, the sum of $2,500 00; that his intestate 
died in possession thereof, and that defendant is therefore en- 
titled to recover the same, with rents, for the purposes of ad- 
ministration. 

Insisting upon these matters, by way of cross-bill, and 
waiving all discovery, he prays that the complainant may be 
decreed to surrender the possession of the aforesaid premises, 
to account for mesne profits, and that he may have such other 
relief, ete. 

To the cross-bill, complainant replied, in substance, as fol- 
lows: She denies that Cheney’s estate will be insolvent if it 
loses the property in controversy, but alleges that after the 
payment of all debts there will be a large surplus for distri- 
bution. She denies that such property is worth $2,500 00, 
annually, for rent, but asserts the same to be worth not more 
than $500 00 per annum. Denies that Cheney died in pos- 
session of the same, and asserts that the possession thereof 
was in her under the gift aforesaid. Alleges the improve- 










































630 SUPREME COURT OF GEORGIA. 


Porter vs. Allen. 





ments placed on the property to*have been reasonably worth 
$1,500 00. 

The evidence introduced upon the trial was voluminous. 
It is omitted here as unnecessary to an understanding of the 
decision beyond what is set forth in the motion for a new trial. 

The jury found for the complainant, and directed that the 
property in controversy be conveyed to her by the defendant. 

The defendant moved for a new trial on the following 
grounds, to-wit: . 

Ist, 2d, 3d, 4th, 5th. Because the verdict was contrary to 
the evidence, law, and charge of the court. 

6th. Because the court erred in charging the jury as fol- 
lows: “The burden is on the complainant to prove that Isaac 
Cheney made the gift alleged in the bill. To constitute a 
valid gift, there must be intention to give by the donor, ac- 
ceptance by the donee, and delivery of the article given, or 
some act accepted by the law in lieu thereof; if the donation 
be of substantial benefit, the law presumes acceptance, unless 


the contrary be shown. Actual manual delivery is not essen- 
tial to the validity of a gift. Any act which indicates a re- 
nunciation of dominion by the donor, and the transfer of do- 


minion to the donee is constructive delivery.” 

7th. Because the court refused to allow defendant to prove 
by Dr. J. L. Cheney, and others, that they heard Mr. Cheney 
say, a short time before he started to Florida, that he was go- 
ing to return in time to attend the sheriff’s sale in Talbot 
county, on the first Tuesday in December, 1872, and pur- 
chase the Stephenson place as a home for Mrs. Porter. 

8th. Because the court refused to allow defendant to prove 
by James Woodard, conversations had with Mr. Cheney at 
the springs in October, 1872, in which Cheney said that he 
wanted Woodard to remain with him at the place next year, 
and that he intended to run the springs in 1873. 

9th. Because the court refused to allow defendant to prove 
by John Warner that he heard Cheney say, in October, 1872, 
that he intended to run the springs in 1873. 

10th. Because the court refused to allow defendant to prove 
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by Dr. Pope that, in November, 1872, he heard Mr. Cheney 
say that he was going to take charge of the springs, and refit 
them; that he considered them his most valuable property ; 
and invited him to come there with his family, in the sum- 
mer of 1873. 

11th. Because the court charged the jury as follows: ‘The 
complainant claims that there was a valuable consideration 
for the gift; she claims that she rendered valuable services to 
Mr. Cheney, in waiting on and caring for his wife. If, from 
the evidence, you believe that complainant rendered services 
for Cheney in waiting upon and caring for his wife, and if 
you believe from the evidence, that in consideration of such 





services, Mr. Cheney gave the springs to complainant, and 
she went into possession under the gift, and if you believe 
from the evidence that such compensation was not inadequate, 
the complainant would be entitled to specific performance. 
But if you believe from the evidence that Mr. Cheney did not 
give the springs place to complainant, or if he did give it, that 
complainant did not render the services, or if she did, that 
the gift was not made by Mr. Cheney in consideration thereof, 
or if it was, that such consideration was inadequate, the com- 
plainant would not be entitled to a specific performance of the 
gift thus made, unless it is founded on some other consider- 
ation.” 

12th. Because the court refused to allow defendant to prove 
by James Vernay, that on the 30th of October, 1872, he en- 
tered into a partnership with Isaac Cheney to carry on a livery 
stable business at the Chalybeate Springs in 1873, and that 
Cheney was to furnish hima house to live in at the springs, 
and said he intended to improve the springs so as to make 
them a first-class watering place. 

13th. Because the court refused to charge the following re- 
quest: “If the jury, from the evidence, shall believe that 
Cheney made a verbal gift of the springs place to complain- 
ant, and put her in possession of the same, and she has made 
valuable improvements upon the faith thereof, and that com- 
plainant was the niece of his wife, and that was the only re- 
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lationship between them, such gift is without consideration, 
and equity will not decree specific performance of the same.” 

14th. Because the court refused to charge the following re- 
quest: “If the jury, from the evidence, shall believe that 
Cheney did give the springs property by parol to complain- 
ant, and gave her possession upon a meritorious consideration, 
yet if the proof shows that she has made slight improvements 
on the place, and that the same are of small value, then she 
is not entitled to the relief prayed for.” 

15th. Because the court charged the jury as follows: “If, 
at the marriage of Isaac Cheney and his wife, they entered 
into a marriage settlement, in which was secured to Mrs. 
Cheney the right to dispose of property therein mentioned, 
either by deed or will, and before the death of Mrs. Cheney, 
Mr. Cheney agreed with her, in consideration that she would 
not dispose of such property, that he would give the springs 
to complainant, and if by reason of such agreement, Mrs, 
Cheney did not dispose of such property by will or deed, and 
if, in pursuance of such agreement, Mr. Cheney made to com- 
plainant the parol gift stated in the bill, then the complain- 
ant will be ‘entitled to specific performance, if you believe 
from the evidence that the consideration was not inadequate. 
But if, from the evidence, you believe that Cheney did not 
make such agreement, or if’ he did, that the consideration was 
not that Mrs. Cheney was not to dispose of the property, 
then complainant will not be entitled to a specific perform- 
ance of the gift, if made, unless it is founded on some other 
consideration.” 

16th. Because the court, over the objection of defendant’s 
counsel, allowed complainant, in rebuttal, to testify as follows: 
She was at the springs in December, 1872, when the admin- 
istrators came there; never agreed to give up the possession 
of the property, nor authorized any one to do so. ‘The ad- 
ministrators said nothing to her about giving up possession. 
No conversation took place between the administrators and 
witness concerning the property. She did not on any occa- 
sion express herself to said administrators as thankful for be- 
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ing permitted to remain on the place during 1873. Did not 
say, on the 7th or 8th of December, 1872, at the late resi- 
dence of Isaac Cheney, in the presence of Edward P. Mar- 
tin, that she was ruined if Mr. Cheney left no will, being left 
without a home or means of subsistence, or words to that 
effect. On the 7th or 8th of December, did not say, in the 
presence of Dr. Joseph Stephenson and his wife, at the resi- 
dence of the late Mr. Cheney, that if said Cheney had not 
done more for her than she knew of, she was ruined. Said 
nothing to either of them in reference to the will of Isaac 
Cheney. Did not, on either of the aforesaid days, say in the 
presence of Alfred Patrick and his wife, or either of them, 
that it was an awful thing, and she would be obliged to go 
down, or that if she could have gone to him and put a pen 
in his hand, it would all have been right. (The court re- 
stricted witness to the statement of facts which transpired sub- 
sequent to the death of Mr. Cheney.) 

17th. Because the court allowed complainant to read in evi- 
dence a marriage contract, made and entered into by and be- 
tween Isaac Cheney and Matilda T. Justice, his wife, on the 
16th of January, 1838, in which the right was reserved to Mrs, 
Cheney to dispose of the property therein specified by deed 
or will. 

18th. Because the court refused to charge the following re- 
quest: “ Nothing is part performance which does not place 
the party seeking specific execution in such a situation as to 
render it fraudulent in the other party not to execute his 
agreement.” 

19th. Because the court refused to give the following re- 
quest in charge: “If the jury shall believe, from the evi- 
dence, that Cheney and his wife, prior to their marriage, en- 
tered into a marriage settlement, in which Mrs. Cheney re- 
served the right to dispose of a portion of the property therein 
mentioned, either by deed or will, the proof of such contract 
does not of itself furnish evidence to show that the. gift al- 
leged in the bill is founded upon a valuable or meritorious 
consideration.” 

VOL. LIV. 41. 
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20th. Because the court allowed complainant to prove, by 
Mrs. Edwards, a conversation between Mr. Cheney and Mrs. 
Cheney, in which Mr. Cheney promised Mrs. Cheney that 
he would give the springs place to Mrs. Porter, as soon as he 
could have them fixed up. This conversation was about one 
month prior to the death of Mrs. Cheney. 

21st. Because the court refused to allow defendant to 
prove, by James Warner, that the last interview he had with 
Mr. Cheney was in the office of the hotel, at the springs, on 
the night of the 27th of October, 1872, the day before he 
started to Florida; that Cheney stated that he wanted him 
(Warner) to remain at the springs place during 1873, saying 
that he (Warner) could have choice of any land on the place, 
that he (Cheney) did not want to rent his land on that place 
to free negroes. 

22d. Because the court refused to allow defendant to prove, 
by George Elder, that Mr. Cheney supported Jolin Love and 
his family for a long while after he married the mother of 
complainant. 

23d. Because the court allowed Charles T. Porier, the hus- 
band of complainant, to testify in said case. 

The court ordered a new trial on the Ist, 2d, 3d, 4th, 5th, 
7th, 8th, 9th, 10th, 12th, 13th, 15th and 18th grounds of the 
motion. To this ruling complainant excepted. The defend- 
ant excepted because the motion was not also sustained on the 
6th, 11th, 16th and 17th grounds. 

The case was tried before Judge Buchanan, and the motiou 
for new trial was heard by Judge Hall. 


GrorcE L. Peavy; W. B. HILx; Wiis & WILLIs, 
for complainant. 


E. H. Worritt; Jonn W. Park, for defendant. 


BLECKLEY, Judge. 


The opinion of the court is very fully and minutely stated 
in the head-notes, and the same, taken in connection with the 
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reporter’s statement of the facts, will be understood without 
further elaboration. 
Judgment affirmed. 


THE ScoFreLD Ro.iine MILL Company et al., plaintiffs 
in error, vs, THESTATE OF GEORGIA, defendant in error. 


(BLECKLEyY, Judge, having been of counsel, did not preside in this case,) 


1. An aggregate corporation can only act through and by agents. It deals 
with the world through its agents; it can deal in no other way. 

. Such a corporation can commit, and does commit frauds; if so, it commits 
the frauds through the agents, for it can commit it in no other way, 

. Itis, therefore, bound by the fraudulent conduct of its agents, engaged in 
its business and on that line of the business where it puts such agent to 
work. All deceit, misrepresentation, falsehood, in the course of that bu- 
siness, whereby anybody is cheated, the corporation is responsible for. 

. If such fraudulent conduct passes the verge of a civil wrong and becomes 
a public crime, is the corporation responsible, and in what cases, under what 
circumstances, and to what extent? Quere / 

. The state, so far as her interest in the Western and Atlantic Railroad is con- 
cerned, acts through agents, and notice of fraud to her agent in the line of 
his business, is notice to the state; and collusion of its agent with another’s 
agent, both principals being otherwise innocent, would bar the state’s right 
to recover, if her agent was dealing with the other’s agent within the scope 
of his authority. 

. If the treasurer of the state road, who paid money to the treasurer of the 
Rolling Mill Company, colluded with him or had knowledge of his fraud, 
the state would be estopped; a/ter if any other subordinate agent so had 
knowledge and colluded. 

. When a witness of the plaintiff testifies from recollection to a matter capa- 
ble of certain ascertainment by measurement, and after the trial by the jury, 
but pending the motion for a new trial, makes an accurate measurement, and 
swears that he was mistaken in his testimony, and the testimony is very ma- 
terial, and probably largely influenced the verdict, and the discrepancy be- 
tween his testimony before the jury and his affidavit very great, and where 
this witness had been the agent of plaintiff, engaged in this very work meas- 
ured at the instance of the defendant, who swears this information has come 
to his knowledge since the trial, and who produces the sworn affidavit of 
plaintiff’s witness and another, to the measurement—a new trial, on the 
ground of newly discovered evidence, will be granted, the facts showing no 
want of diligence on defendant’s part, 
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Corporations. Principal and agent. Torts. State. Frauds. 
Estoppel. New trial. Newly discovered evidence. Mistake. 
Before Judge Hopxiys. Fulton Superior Court. October 
Term, 1874. 


When this case was called, it was announced to the court 
that the property of the Scofield Rolling Mill Company had 
been placed in the hands of a receiver at the instance of its 
creditors, on a bill filed against it; that these creditors were 
largely interested in this litigation ; that they were represented 
by Lochrane & Milledge, counselors at law, and asked to be 
heard through said counsel upon the argument. This the 


court permitted. 
The case is sufficiently reported in the opinion. 


D. F. & W. R. Hammonp; B. H. Hitt & Son; Locu- 
RANE & MILLEDGE, for plaintiffs in error. 


N. J. HAMMonD, attorney general; Joun T. GLENN, so- 
licitor general ; P. L. Mynatr; PEepLes & Howe Lt, for the 
state. 


JACKSON, Judge. 


This suit was brought by the state, under an act of the general 
assembly, approved on the 15th of December, 1871. That act 
provides that “ money or property stolen from the state or the 
Western and Atlantic Railroad, or fraudulently or unlawfully 
detained from the same, and any money or property of which 
the said road or the state may have been in any manner de- 
frauded, or which is unlawfully detained from the same, or 
that may hereafter be in any manner unlawfully detained, 
may be recovered from the person perpetrating the fraud or 
guilty of the conversion, or from any person or persons- or cor- 
poration into whose possession the same or the fund may be 
traced by competent proof (except persons taking bona fide 
for value, without notice of the fraud,) by a proceeding upon 
petition filed by the solicitor general, upon the information of 
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any citizen, in the superior court of the county where the de- 
fendant resides, if a resident of this state, and the person 
prosecuting said suit shall receive such compensation for him- 
self and his counsel, and no more, as the court may think 
equitable and just, and to be paid out of the recovery, and 
not otherwise, under order of the court.” 

Under this statute the solicitor general of the Atlanta cir- 
cuit filed an information against the Scofield Rolling Mill 
Company, and Lewis Scofield, William D. Cook and Asa L, 
Harris, and alleged that “the defendants defrauded the state 
of Georgia, and unlawfully and fraudulently detain from the 
same the sum of $57,156 00, besides interest, in this, that here- 
tofore, to-wit: on the 15th day of January, in the year 1870, 
and at divers times from that day till the first day of February, 
1871, the said Scofield Rolling Mill Company unlawfully and 
fraudulently collected from the treasury of the Western and 
Atlantic Railroad, (said road being then and there the prop- 
erty of the state of Georgia,) and from the treasury of said 
state, the sum of $47,600 00 for five hundred and sixty-two 
tons of railroad iron rails, pretended to have been furnished 
by the said company to the Western and Atlantic Railroad, 
but not furnished in point of fact, but being in excess over 
and above rails which were actually furnished to the said road, 
and the said defendants, Scofield, Cook and Harris, assisted in 
the perpetration of said fraud.” Then follow similar charges 
for spikes and fish-bar iron, amounting in all to the sum first 
mentioned, It will be seen that the statute authorizes a re- 
covery: first, for money or property stolen from the road; 
secondly, for money or property fraudulently or unlawful- 
ly detained from the same; thirdly, for any money or prop- 
erty of which the road niay have been in any manner de- 
frauded ; and that this recovery may be had from the person 
perpetrating the fraud, or guilty of the conversion, or from 
any person or persons, or corporation, into whose possession 
the same or the fund may be traced by competent proof. Then 
follows an exception in favor of “persons taking bona fide 
for value, without notice of the fraud.” It will be seen, also, 
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that the statute is very broad and comprehensive, designed to 
embrace all concerned in any manner in defrauding the rail- 
road and the state. The information charges that the Rolling 
Mill Company did defraud the state, and does fraudulently 
and unlawfully detain a large amount of money from the 
state, and that the other defendants assisted in the fraud. 

1. Some criticism was made in the argument upon the act 
and the manner in which the st ‘t is brought, and it was urged 
that the word “person” does nut embrace corporations in its 
purview, except where the fund is traced into the possession 
of the corporation. Stress was laid upon the fact that the 
act only mentions corporations in connection with the posses- 
sion of the funds of the road; but the Code expressly declares 
that the word “person” in a statute does embrace corporations. 
Therefore, we think the suit is properly brought against the 
corporation, and that the allegation that this corporation, the 
Rolling Mill Company, defrauded the road and fraudulently 
and unlawfully collected from it, and unlawfully and fraudu- 
lently detains from the state to which it belonged, the sum of 
money averred, amply sufficient, under the statute, to sustain 
a suit against this corporation. It was argued, in order to 
support the view of the statute taken by counsel for the plain- 
tiff in error, that a corporation cannot commit a fraud; that 
its agents are never authorized to commit frauds; that when 
they do they act without the scope of authority conferred 
upon them, and hence do not bind the corporation. We 
think this position wholly untenable. An aggregate corpo- 
ration is an artificial person which can act, and does act, alone 
through agents. It deals with other corporations and with 
natural persons by its agents; it can deal with the world in 
no other way. It lives, breathes, moves only through its 
agents. It thinks, plans, feels through these agents. It is a 
trite remark that a corporation has no soul; however that 
may be, it certainly has motives which govern its conduct. 
These motives are expressed—manifested by the words and 
the actions of its agents. It talks, and deals, and trades 
through them. It makes honest contracts or unconscientious 
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bargains through them. It cannot live a. moment without 
them. They are its brains, its heart and its hands. All its 
functions are performed by them, and all the objects of its 
creation by the state would fail without them. 

2, 3. Can a corporation, thus alone acting through agents 
commit fraud? Surely it can? It does commit fraud just 
as natural persons do. ‘The books are full of such frauds. 
How does it commit them? Only throu -h and by agents, 
because it trades and deals only through them. Is it respon- 
sponsible for its frauds? Surely it is. It cannot be that this 
artificial person is the only being in the state wholly irrespon- 
sible for fraud! It cannot be that it can send out agents to 
‘trade and traffic with mankind for it, and if the agent thus 
sent out by it cheats and defrauds men, that it can repudi- 
ate the conduct of the agent, and tell the world that the act 
was unauthorized, you must look to my agent, when the 
agent ts, perhaps, a man of straw, wholly irresponsible, un- 
able to respond to the person wronged and cheated! We 
must, therefore, hold, upon principle, that a corporation is 
bound by the fraudulent conduct of its agents, engaged in its 
business, and in that line of business upon which it puts its 
agent to deal with the world. All deceit, misrepresentation, 
falsehood, fraud, in the course of that business, whereby any 
other corporation or any natural person is cheated by the 
agent, is the act of the principal, the corporation, and the cor- 
poration is responsible therefor. Authority abundantly sus- 
tains principle in the conclusion to which this irresistible 
logic leads: Code, sections 2199, 2200, 2201; 18 Georgia, 
412; 6 Ibid., 44; 36 IJbid., 669. Indeed, in the common 
transactions of life, in the ordinary relations of principal and 
agent, the same rule exists—the principal is bound for the 
fraud of the agent within the scope of his authority and on 
the line of his business. Much more ought the principal to 
be bound by the agent, if that agent be the agent of a corpo- 
ration, for the simple reason that any other principal may act 
for himself—a corporation can never act except through its 
agent. If I am in the habit of sending my servant to a store 
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to trade for me, and he buy goods for himself, and have them 
charged to me, I am responsible. If the merchant be in the 
habit of sending out his clerk to collect his accounts, and I 
pay the clerk, whether the merchant receive the proceeds, the 
money I pay the clerk, or not, the account is paid, and [ am 
released. In these cases, the merchant could have done his 
own collecting, and I my own trading, but we acted through 
agents, and are responsible. Cuan it be pretended that if the 
customer were a corporation, which bought by an agent, or 
the merchant a corporation, which did its collections by an 
agent, that such corporation would not be responsible? A 
corporation is clothed by the law of its creation and being 
with many privileges and immunities and franchises, but it is 
not excepted, and ought not to be excepted, from the opera- 
tion of the common law of principal and agent. On the 
contrary, speaking in this sentence for myself, I think it 
ought to be held to a more rigid accountability for the con- 
duct of its agents than ordinary principals, because its agents 
are its organs of sense, through which alone it can see, talk 
and act; and if they be cross-eyed and see double, and false- 
tongued and talk deceitfully, and left-handed and strike fraud- 
ulently, it ought to be responsible for its own double-dealing, 
deceit and fraud. 

4, To the extent of holding the corporation responsible for 
the fraudulent conduct of all its agents in the course of the 
business entrusted to them, respectively, the chief justice and 
myself are thoroughly agreed, if the fraud does not pass the 
verge of a civil wrong and become a public crime. Where 
it does pass that boundary, he is inclined to think that the 
responsibility of the corporation ceases, whereas, my own mind 
is strong in the conviction that in many cases it does not cease. 
We have, therefore, agreed to put that proposition in the form 
of a question for the investigation of the profession, and to 
ask, is the corporatiyn responsible for such fraud as becomes 
criminal; if so, in what cases, under what circumstances, and 
to what extent? I may be pardoned for saying that it can- 
not be that in no case where the deed becomes a public offense, 
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a misdemeanor or a crime, is the principal or corporation res- 
ponsible. Almost every case of moral fraud is a violation of 
the criminal law. The offense of cheating and swindling has 
a wide range under our Code. Can it be possible that the 
moment the cheating becomes punishable criminally, the cor- 
poration is not responsible? Certainly it cannot be punished 
criminally, but I think it must restore what its agent cheated 
and swindled the persons with whom he traded out of. The 
chief justice is of the opinion that unless the corporation ac- 
tually got the money or was in some way benefited by the 
fraud, if it be a crime or misdemeanor, it cannot be held re- 
sponsible on the civil side of the court for the act of the agent. 
In the case I put of the merchant’s collecting clerk, if he pur- 
loins the money after I pay him, and is guilty of larceny after 
a trust, the merchant is responsible and loses it; and in the 
case of my servant who trades for me, if he steal the goods 
between the store and my house, I must, nevertheless, pay for 
them. But, as befure remarked, we do not decide this ques- 
tion, but leave it open for investigation and inquiry. He who 
desires to probe it to the bottom may be much assisted by the 
cases cited in the able arguments of the counsel on both sides: 
See 19 Wendell, 342; 13 Ibid., 518; 7 Johns., 390; 2 Coms., 
479; 3 Kern., 599; 1 Hill, 480; 3 Kern., 635; 3 Smith, 362; 
18 Georgia, 432; 43 Ibid., 583; 2 Barn. and Ald., 795; Col- 
lier on Partnership, 451 to 455 inclusive, 18 Georgia, 412, 
head-notes. 

In this case the collecting agent of the Rolling Mill Com- 
pany, the secretary and treasurer, while employed in his reg- 
ular business as such collecting officer, made false charges 
for iron never sold and delivered to the road; and the 
court charged, in relation to his conduct and the responsibil- 
ity of the company, thus: “If Cook was an officer or agent 
of the Scofield Rolling Mill Company, and as such was au- 
thorized, in the line of his duty, to collect bills for iron from 
the Western and Atlantic Railroad for the Rolling Mill Com- 
pany, and if he, as such officer, or agent, falsely pretended 
that the company had furnished iron of the description men- 
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tioned in the declaration, and on that false pretense collected 
money for iron, when in truth no such iron had been furnished, 
it would be an unlawful collection for which he and the com- 
pany would be liable.” I think this charge right in substance 
and detail; nor would I add to or detract from it; but as the 
facts in this case show that Cook, the agent of the Rolling 
Mill, passed the line of a civil wrong, in all probability, and 
committed a public crime or misdemeanor, the chief justice 
would add to the charge these words: “ provided the evidence 
shows that the money, so falsely and fraudulently collected 
by Cook was received by said Rolling Mill Company, or ap- 
propriated for its benefit.” 

5. But the defendant says further that even if Cook did 
fraudulently collect money from the road, the company is re- 
lieved, because Harris, an agent of the road, knew of the fraud 
and participated in it ; and to this it is replied, that public agents 
do not stand on thesame ground of equality with private agents, 
and as this road belonged to the state at the time, the agents of 
the road were agents of the state, hence public agents, and the 
state was not bound by their conduct. We think that the gen- 
eral rule as to public agents, is that they do not stand upon the 
same footing, with respect to their conduct being binding upon 
their principals, as private agents do; but in a case of this 
sort, when the state descends from her throne of sovereignty 
where, like a king, she can do no wrong, and becomes to all 
intents and purposes a railroad company, and when, more- 
over, she enters her own courts and sues one of her citizens» 
or an artificial person, the creature of her breath, her railroad 
agents, as to matters in litigation connected with the business 
of that road, are like other agents; and in respect to their 
conduct, she is bound like other principals. But to bind her, 
her agents must be acting within the scope and on the line of 
their duties. 

6. Therefore, if Harris, who is charged as being compli- 
cated with Cook in this fraud upon the road, had been its 
treasurer and had paid the money out for the road, knowing 
that it was wrongfully paid, the road and the state would have 
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been charged with this knowledge on the part of this officer 

_and would have been estopped by this fraud of her own agent 
in the discharge of his duty of paying out her money; but if 
this Harris were a subordinate officer of the road, its agent 
about business other than that of the custodian of its purse 
and the paymaster of its money, it would be illogical, unrea- 
sonable, absurd, it strikes us, to hold the road and the state 
chargeable with the knowledge and fraud of such an agent. 
The whole question of her estoppel turns upon the knowledge 
and fraud, and complicity of her agent entrusted with the. 
money of the road. Did that Harris have notice? Did he 
participate in the wrong? If not, though any other agent, 
outside the line of his duty, did so participate, that fact will 
not affect the road or the state: Story on Agency, 125, 127, 
et passim ; 3 Hill, 273. 

7. But the motion for a new trial is predicated upon an- 
other ground, The officers of the Rolling Mill testified that 
the iron charged to, and paid for by the road, was delivered 
to the road; the road replied that it was not, and the witnesses 
for the road swore that iron enough to lay some twenty 
miles of road had been paid for, whereas, but some thirteen 
miles had been laid with it. William Pettis, the most im- 
portant of the witnesses so sworn, having been the officer and 
agent especially charged with laying down the iron, and who 
had testified that but thirteen and one-half miles had been 
laid with this iron, afier the trial actually measured the road 
on which this iron had been laid, and ascertained by measure- 
ment that it was eighteen and one-quarter miles; and the 
Rolling Mill Company produced his affidavit to that effect, 
and his acknowledgement that his testimony on the trial was 
based on recollection and was a mistake. Robert Young, 
who carried the tape line, and assisted Pettis in the meas- 
urement, swears to the accuracy and correctness of the meas- 
urement also; and Scofield, the president of the company, and 
the counsel, swore that the knowledge of this fact came to 
them all since the trial. Indeed, the measurement was made 
after the trial, and the knowledge could not have come to 





644 SUPREME COURT OF GEORGIA. 





The Scofield Rolling Mill Company et al, vs. The State of Georgia. 





them before. Nor do we think that there was laches or 
want of diligence in the Rolling Mill Company, or their coun- 
sel. They had no reason to believe that the witnesses on the 
part of the state had misrepresented the miles of iron actually 
laid down, in their testimony before the committee, and they 
had not heard that testimony repeated until the case was tried 
before the jury. Nor were they required to go to the expense 
of having the rails laid down measured; nor did they have 
that access to the men who knew all about where those rails 
were put down on the road, which the state had. Those men 
were the officers and agents of the road, or had been, and to 
go to them was like going into the camp of the enemy. There- 
fore, we think there is no shadow of ground for the charge of 
want of diligence. Is this new evidence material? It strikes 
us to be very material. The whole question turned upon the 
quantity of iron and spikes sold and delivered to the road by 
the mill. When the officers and witnesses for the mill swore 
that the iron was delivered, those of the road replied, where 
is it; it is not on our road? We have paid you for iron 
enough to lay many more miles of road than was laid by your 
iron actually delivered to us. Therefore, while there is in the 
record other evidence going to show that money was collected 
by the agent of the mill improperly and fraudulently for iron 
and spikes on raised bills and otherwise, yet we cannot tell 
what effect the testimony by mistake of this witness, William 
Pettis, had upon the jury, and. how much the actual meas- 
urement correcting this mistake may change and modify the 
verdict. It may change it very largely, or it may vary it, not 
very greatly. The attorney general requested us to write off 
what we should think wrong, and let the verdict as to the re- 
mainder stand. The difficulty is that we cannot ascertain 
how much ought to be deducted. It is for the jury to say. 
The question for us is, under the facts disclosed, ought the 
Rolling Mill Company to have another trial? We think justice 
demands it, and the law fully authorizes it. Where a verdict is 
had by perjury it will be set aside, and a new trial granted : 
Code, sec. 4467. While there is no perjury here, on the contra- 
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ry, much honesty manifested on the part of William Pettis in 
the correction of a mistake, yet the effect upon the Rolling 
Mill Company is as bad as if there had been perjury; and 
the effect of the evidence of the witness, though honestly 
given yet false in fact, is as deleterious to the company as if it 
had been corruptly sworn. But this court has adjudicated 
the question, and decided the principle that a verdict obtained 
by mistake of a witness will be set aside, and a new trial or- 
dered: Tarver vs. McKay, and another, 15 Georgia, 550. 
It is well that the law thus authorizes us to do what justice 
demands; and as the judicial servants of the state, we take 
pleasure in meting out to a corporation the creature of her 
breath, the justice which Georgia owes to all persons within 
her borders, natural or artificial, great or small, though that 
justice be rendered at the expense and to the depletion of her 
treasury. The state is too great and too noble to have any 
agents of hers to act otherwise towards the humblest of her 
people. 
Let the verdict be set aside, and a new trial granted. 


Wricat & Hiv et al., plaintiffs in error, vs. THE Mayor 
AND GENERAL COUNCIL OF THE City oF ATLANTA, de- 
fendants in error. 


1. Under the authority vested in a municipal corporation by act of the gen- 
eral assembly, to require persons, etc., engaged in carrying on businesses 
within its limits, to register and take out licenses, it may tax the businesses 
of such persons as may have already obtained licenses from the state to 
prosecute their respective callings. 

. It would not have been competent for the corporation to have required a 
person already in possession of a license from the state to pursue his avo- 
cation, to procure a license from it as a condition precedent to doing busi- 
ness, 


Municipal corporations. Tax. License. Before Judge 
Hopxkiys. Fulton county. At Chambers. November 29th, 
1875. 
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Reported in the decision. 
Srpney DetL; THomas FIN ey, for plaintiffs in error. 
W. T. Newman, for defendant. 


WARNER, Chief Justice. 


This was a bill fiied by the complainants against the de- 
fendant, praying for an injunction, to restrain it from the 
collection of a tax assessed against them of $15 00, as attor- 
neys at law, upon their business in the city of Atlanta, by an 
ordinance of said defendant. On the hearing of the appli- 
cation for the injunction, the presiding judge granted the 
same, so far as to restrain the collection of $5 00 of the 
amount of the tax assessed, but refused the injunction as to 
the balance of the tax assessed, whereupon the complainants 
excepted. 

1. By the 26th section of the act of the general assembly, 
establishing a new charter for the city of Atlanta, approved 
28th of February, 1874, it is declared, that “The said mayor 
and general council shall have full power and authority to 
require any person, firm, company or corporation, engaged in 
prosecuting or carrying on, or who may engage in, prosecute 
or carry on, any trade, business, calling, avocation or profes- 
sion, within the corporate limits of said city, to register their 
names and business, calling, avocation or profession, annual- 
ly, and to require such person, firm, company, or aggociation, 
to pay for such registration, and for license to engage in, 
prosecute or carry on, such business, calling or profession 
aforesaid, not exceeding $25 00 per annum.” On the 21st of 
June, 1875, the mayor and general council of the city of At- 
Atlanta passed an ordinance, requiring practicing lawyers 
or firms, practicing physicians or firms, practicing dentists or 
firms, daguerrean or photographic artists or firms, carrying on 
business as such, to register their business, and to pay a tax 
on said business of $25 00, and fee, per annum. On the 5th 
of July, 1875, the foregoing ordinance was amended so far as 
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to reduce the tax imposed thereby to $15 00 per annum, and 
that is the tax now complained of, on the ground that the de- 
fendant had no lawful power or authority, under its char- 
ter, to pass the ordinance imposing it. The fair and reason- 
able interpretation of the 26th section of the defendant’s 
charter is, that it was the clear and manifest intention of 
the legislature, to confer the power and authority upon the 
mayor and council of the city, to require, by the passage 
of an ordinance for that purpose, that any person engaged in 
carrying on any trade, business or profession, within the cor- 
porate limits of the city, including lawyers, should register 
their names, and business, or profession, annually, and to tax 
the business carried on by them, for the purpose of raising 
revenue for the support and maintenance of the city govern- 
ment, not exceeding $25 00 per annum, including the fee for 
registration. To require a lawyer to register his business, as 
required by the defendant’s ordinance, was not made by it a 
condition prevedent to his right to practice his profession in 
the city, it only required of him to register his name and bus- 
iness, as a mere police regulation. The ordinance complained 
of does not require the complainants to obtain a license from 
the defendant to practice their profession or to carry on their 
business in the city and to pay anything for such license ; the 
ordinance only requires them to register their business, and to 
pay a tax on that business. 

2. Under the provisions of the 26th section of its charter, 
the defendant had the power and authority to pass an ordin- 
ance requiring all persons doing business in the city to pay 
for a license to do so, except such persons as had been already 
licensed to practice their profession, and carry on the business 
of their profession in the city, under the general laws of the 
state. It would not have been competent for the defendant to 
have passed an ordinance requiring the complainants as prac- 
tising lawyers, to take out and pay for a license, as a condi- 
tion precedent to enable them to practice their profession and 
carry on that business in the city, for the reason that they had 
already been licensed to do that under the general law of the 
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state. The ordinance complained of does not require that of 
the complainants. The ordinance simply requires the com- 
plainants to register their business and to pay a tax on said 
business of $15 00 per annum and the registration fee for 
registering their business. According to the ruling of this 
court in The Home Insurance Company vs. The City of Au- 
gusta, 50 Georgia Reports, 537, this was a tax on the busi- 
ness of the complainants carried on by them as _ practising 
lawyers, within the corporate limits of the city of Atlanta, 
and being a tax on their business as practising lawyers, the 
defendant had the lawful power and authority, under the pro- 
visions of its charter, to pass the ordinance complained of, and 
to assess and collect the tax, us specified therein. Although 
the court erred, in our judgment, in restraining the collec- 
tion of $5 00 of the amount assessed by the defendant’s or- 
dinance, yet, as the defendant did not except to the decision 
of the courtin relation to that point in the case, we affirm the 
judgment of the court. 
Let the judgment of the court below be affirmed. 


Atvin D. Hooper, plaintiff in error, vs. WrLttaAmM A. MAr- 
TIN, defendant in error. 


Words imputing to Aa felony by night, in which he was discovered and 
driven off, and adding: “ When I drove him off, I saw B standing at the 
road holding a torch for him,” import a criminal participation by B in the 
offense, and are actionable, fer se, at the suit of B. 


Slander. Before Judge Rice. Banks Superior Court. April 
Term, 1875. 


Hooper brought complaint against Martin for damages sus- 
tained by reason of the defendant’s saying of and concerning 
the plaintiff the following false and malicious words, to-wit: 
“T want to sleep in my house to-night,” meaning his (Mar- 
tin’s) dwelling house,the same being situate on a farm, not in 
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a city, town or village; “a man tried to burn it up last night. 
I saw the man and drove him off; there were the sticks, the 
matches and the brimstone with which he had tried to burn 
up my house. I know who it was; John Perkins was the 
man. When I drove him off, I saw Al. Hooper” (meaning 
your petitioner) “standing at the road holding a torch for 
him,” thereby meaning that the said John Perkins had set 
fire to said dwelling house, and that he attempted to burn 
said dwelling house; and further meaning that your peti- 
tioner was present aiding and abetting the act to be done, 
wherefore he prays process, ete. 

On demurrer, the case was dismissed, and plaintiff excepted. 


G. M. NerHervann, for plaintiff in error. 


J. B. Estes, by J. F. Laneston, for defendant. 


BLECKLEY, Judge. 


The words imputed a felony to Perkins as principal in the 
first degree, and to Martin as principal in the second degree: 
Code, sections 4305, 4309, 4378, 4382, 4712. That being so, 
they were actionable, per se: Ibid., section 2977, at the in- 
stance of either. We can have no reasonable doubt that the 
utterer of such words would mean to produce the impression 
on his hearers that Perkins had attempted to burn the speak- 
er’s dwelling house, and that Martin was his accomplice in the 
evil deed. And we think his hearers, most or all of them, 
would so understand him. They would recognize that as the 
fair and natural import of his language. 

Judgment reversed. 


Joun 8. Harre wr e al., plaintiffs in error, vs. ALBERT 
Worp et al., defendants in error. 


1, The power of the courts to punish for contempt is limited in Georgia, both 
by the constitution and the laws, and extends in a case of the kind at bar 
only to the officer in his official transactions, and to the disobedience or re- 
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sistance by any other person of any lawful writ, process, order, rule, de- 
cree or command of the court, The court may, in this summary manner, 
punish the sheriff for contempt under the facts here, but he cannot punish 
the purchaser by annulling the deed to the land: Code, sections 5009, 4711. 

. Where one who is not a party to the judgment and _f, fa. under which land 
is sold at public outcry by the sheriff, purchased the same, the said judg- 
ment and execution being all regular, and the sheriff made the purchaser 
a deed and put him in possession of the land, such sale of the land can- 
not be set aside and the deed canceled, in this state, by a mere motion or 
rule to show cause, on the ground that the sheriff and the purchaser fraud- 
ulently colluded at said sale so that the land sold for an insignificant sum 
compared with its value. 

3. Such purchaser has a right to be heard according to all the ordinary forms 
of law, to be served with regular process, to have the ordinary time to pre- 
pare his case, to cross-examine witnesses, to go before a jury and have the 
issue of fraud or no fraud tried as ordinary suits at law or in equity are 
tried. 

. The plaintiffs seeking to set aside such a deed, may proceed at law or in 
equity; but they must sue the purchaser regularly, and he must have all the 
defenses and modes of defense as in other suits, A trial, on motion, on 
affidavits taken ex parte, without the right to cross-examine, is too sum- 
mary, and altogether at war with the spirit and policy of the laws of Geor- 
gia, which, whether at law or in equity, entitle the defendant to a fair 
trial on every issue of fact before a jury of his vicinage, 


Judicial sale. Motion. Practice in the Superior Court. 
Contempt. Deeds. Before Judge JAMEs JoHNSON. Stewart 
Superior Court. April Term, 1875. 


Reported in the opinion. 


Hawkins & Hawkins, by McCay & Tripre; J. L. 
Winwperty; Beaty & Tucker, for plaintiffs in error. 


BLANDFoRD & GARRARD; Moses & Downine; W. H. 
Harrison, for defendants. 


JACKSON, Judge. 


A tract of land was offered for sale, regularly, under final 
process of the court, by Harrell, the sheriff of the county of 
Stewart, and bought by Shepherd as the highest and best bid- 
der at a very inadequate price compared with its proven value. 
The plaintiffs in fi. fa. moved a rule against the sheriff, the de- 
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fendant in fi. fa., and the purchaser, to show cause why the 
sale should not be set aside and the deed canceled, on the 
ground of fraud and collusion, The defendants answered the 
rule and denied the fraud and collusion. The court tried the 
question summarily by written affidavits on the part of the 
movants, but allowed the defendants to be heard orally, at 
the same time stating that written affidavits would be more 
regular. Defendants’ counsel, before the affidavits were read 
and submitted, demurred to and moved to dismiss the rule, 
on the ground that the sale of the land could not be set aside 
and thesheriff’s deed toa purchaser canceled in this sum- 
mary way. The demurrer was overruled and the motion to 
dismiss refused. The court, after having heard testimony as 
above mentioned, passed an order fining the sheriff $1 00 for 
contempt, ordering him to pay back the purchase money to 
Shepherd, setting aside the sale of the land and commanding 
Shepherd to deliver the deed to the clerk of the court to be 
eanceled by him. The errors assigned are-the refusal of the 


court to dismiss the rule on demurrer, and the passing the or- 
der as above recited. We think the court erred. 


1, 2. The power of the courts to punish for contempt in 
Georgia, is limited. The constitution declares that it shall be 
limited, and requires legislation to prescribe the limits : Code, 
section 5009. The legislature of the state has prescribed those 
limits: Code, section 4711. That section confines the power 
to cases in the presence of the courts, or so near thereto as to 
obstruct the administration of justice, the misbehavior of any 
of the officers of said courts in their official transactions, and 
the disobedience or resistance by any officer, party, juror, wit- 
ness, or other person, to any lawful writ, process, order, rule, 
decree or command of said courts. So far as persons other 
than officers are concerned, the limit to the power confines the 
court, in cases like this at bar, to the disobedience or resist- 
ance of such persons to the writ or process. Neither the 
defendants in fi. fu., nor Shepherd, the purchaser, disobeyed 
or resisted the writ of fieri facias, or the final process of the 
court. Therefore, if the power of the court in this sum- 
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mary manner to dispossess this man of his land, be sought to 
be derived from the power to punish for contempt of the 
process of the court, it has no foundation on which to rest, and 
if it be not based on this power, whence is it derived? It is 
true that the Alabama case cited by counsel is directly in 
point, but what may be the particular statute of Alabama, or 
if it has any similar to ours, we are notinformed. That case 
is not authority here. It is argument, and entitled to great 
respect as argument, but this court is not bound to follow it, 
nor any other similar cases, and we decline to do so. 

3. It may be that Shepherd has committed a fraud, and 
added perjury to the fraud by swearing that he did not col- 
Jude with the sheriff, but purchased bona fide, honestly and 
fairly ; but he has the right to be heard before a jury on that 
issue; he has a right to cross-examine witnesses on that 
issue; he has the right to be served with regular process, and 
to have that service made upon him the usual time before 
court, and to have the privilege of six monthis till the next 
term for preparation. 

4, The plaintiffs may go against him at law or in equity, at 
their own election, but in whatever way they proceed, it must 
be by regular suit, and he must not be deprived of his right 
of regular trial by jury. Every issue of fact, in this state, 
whether the cause be at law or in equity, is to be tried before 
a jury. Such is the letter, the spirit, the policy of our law. 
It is vain to say that no jury trial was refused here. The 
ruling of the court was tantamount to such refusal. The 
plaintiffs’ counsel prepared their case for a hearing before the 
court by affidavit. ‘The court said the defendants should so 
have prepared theirs. They had demurred. They said the 
court had no jurisdiction in this way to try their rights, and 
the court replied that he had, and overruled their demurrer ; 
and after all these rulings and intimations they scarcely dared 
to demand a jury, and, under the facts, can hardly be said to 
have waived one. However that may be, we rest our judg- 
ment upon the broad ground that, in this state, no man can be 
dispossessed of the land he holds, and ordered to deliver up 
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his deed to the clerk of the court to be canceled, without hay- 
ing been first regularly sued, and having had all the privi- 
leges and rights to which he is entitled by ordinary suit. 
Any other ruling is at war with the whole system of our ju- 
risprudence, the spirit of our constitution and laws, and, so 
far as we are informed, the universal custom of our courts, as 
well as the habits of our people and the policy of the state. 
We therefore reverse the judgment, and direct that the rule 
be retained, if the court see fit, as to the sheriff, but be dis- 
charged as to the other defendants. 
Judgment reversed. 


ALGERNON 8S. Hawkins, plaintiff in error, vs. THE STaTe 
OF GEorGIA, defendant in error. 


. A presentment which charges a justice of the peace with “malpractice,” 
without the addition of the words “in office,” is demurrable. 

. A presentment charging a justice of the peace with malpractice, which 
does not show by the entry of the solicitor general or the sheriff, that a 
copy thereof had been served on the defendant before the same was laid 
before the grand jury, and that he had been notified to appear with his 
witnesses, is demurrable. 

. A presentment which simply charges a justice of the peace with being 
drunk whilst presiding in his court, is demurrable. It should set forth the 
wrong done by some official act or omission to act, resulting from such 
drunkenness. 

. A justice of the peace cannot be arraigned on a presentment for malprac- 
tice in office. An indictment is the proper method of charging him with 
such offense, as prescribed in the Code, section 4504. 

BLECKLEY, Judge, concurred. 


JACKSON, Judge, dissenting. 

. Drunkenness on the bench is “conduct unbecoming an upright magis- 
trate,’ in the sense of section 4504 of the Code. 

. An indictment or presentment which charges the defendant “ with the of- 
fense of malpractice,’ without adding the words “in office,” is sufficiently 
technical in naming the offense under our Code, and ought not to be quashed 
for the omission of those words. 

. Where, in the body of the indictment or accusation, the charge is set out, 
‘that the said Hawkins, on the roth day of April, 1874, then and there, in 
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the nine hundred and nineteenth district, being then and there a justice of 
the peace in and for said district, when then and there presiding in the jus- 
tice’s court of said district, then in legal session, was guilty of conduct un- 
becoming an upright magistrate, by being then and there drunk voluntarily, 
from a long continued and excessive use of intoxicating liquors,” such 
charge is set out “so plainly that the nature of the offense charged may be 
easily understood by the jury,” and therefore, by authority of section 4626 
of the Code, the court below was right in sustaining it as “sufficiently tech- 
nical and correct.” 

. The grand jury not only may present an offender for malpractice in office, 
but it is their duty to do so under section 3917 of the Code, more especially 
in cases like that at bar, where a private person might feel reluctant to see 
to it that the law was vindicated at the hazard of offending a magistrate in 
power and his friends and sympathizers, The fact that the prosecutor is 
mentioned in section 4504 as having the right to appear before the grand 
jury, applies only to the case where there is a prosecutor, and does not ren- 
der section 3917 inapplicable to this class of cases, and thereby preclude 
the grand jury from prosecuting by presentment this violation of the law. 

. Whilst, under section 4504, it is the right of the accused, with his witnesses, 
to appear and be heard before the grand jury, the fact that he did appear 
and was heard need not be alleged in the indictment, nor need it be in- 
dorsed on the same. It is enough if it appear to the satisfaction of the 
court that he was furnished with a copy of the indictment or presentment 
before the grand jury acted, and that he did appear, and was heard before 
them. 

6. The jury having found the defendant guilty, and the verdict being sus- 
tained by the evidence, and the law having been properly given to the jury 
in charge, in my judgment he should receive the punishment the law im- 
poses—especially that part which removes him from office—and the judg- 
ment of the court below should be affirmed. 


Criminal law. Justice of the Peace. Malpractice. In- 
dictment. Presentment. Drunkenness. Before Judge Un- 
DERWOOD. Floyd Superior Court. January Term, 1875. 


Reported in the opinions. 


Wriegut & FeatTuHerston; Mircnent & GLENN, for 


plaintiff in error. 


SmitH & BRANHAM; Hamiron YANCEY, for the state. 
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WARNER, Chief Justice. 


This case came before the court below on a certiorari from 
the county court of Floyd county, complaining of various 
errors alleged to have been committed in the county court on 
the trial of the petitioner for malpractice. On the hearing of 
the certiorari in the superior court, the court sustained the 
several rulings of the county court. Whereupon, the peti- 
tioner for certiorari excepted. 

It appears from the record that the grand jury of Floyd 
county, at the July term of the court, 1874, by a special pre- 
sentment, charged and accused Algernon S. Hawkins, the 
plaintiff in certiorari, with the offense of “ malpractice, ” for 
that the said Algernon §., in the county aforesaid, on the 
10th day of April, 1874, did then and there, with force and 
arms, in the nine hundred and nineteenth district, Georgia 
militia, being then and yet a justice of the peace in and for 
said district, while then and there presiding in the justice’s 
court of said district, then in legal session, was guilty of con- 
duct unbecoming an upright magistrate by being then and 
there drunk voluntarily, from a long continued and excessive 
use of intoxicating liquor, contrary to the laws of said state, 
ete. When the defendant was arraigned upon this special 
presentment of the grand jury, in the county court, he demur- 
red to the same both generally, and specially, as set forth in 
the record, which demurrer was overruled, and that is one of 
the errors complained of in the petition for certiorari. 

1. By the 4504th section of the Code, it is declared that 
“Any justice of the peace who shall be charged with mal- 
practice in office, or with using oppression or tyrannical par- 
tiality, or with wilfully refusing or failing to preside in or 
hold his court at the regular terms thereof, or when it is his 
duty, under the law, to do so, or with using any other means 
to delay or avoid the due course or proceeding of law, or with 
any other conduct unbecoming the character of an upright 
magistrate, or who shall wilfully and knowingly demand 
more cost than he is entitled to by law in the administration 
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and under color of his office, may be indicted; which indict- 
ment shall specially set forth the merits of the complaint, and 
a copy thereof be served on the defendant before the same is 
laid before the grand jury; and the prosecutor, and the jus- 
tice, and their witnesses, shall have the right of appearing 
and being heard before the grand jury; which indictment, if 
found true by the grand jury, shall, as in other cases, be tried 
by a petit jury; and if the defendant be convicted, he shall 
be punished by fine or imprisonment in the common jail of 
the county, or both, at the discretion of the court, and shall, 
moreover, be removed from office, if still in office.’ The de- 
murrer to the special presentment of the grand jury should 
have been sustained, because it did not charge and accuse the 
defendant with the offense of “malpractice in office ;” it only 
charged and accused him with the offense of “malpraetice,” 
which is not an offense defined by the law. 

2. The demurrer should have been sustained because it 
did not appear by any entry on the presentment by the solici- 
tor general or the sheriff, that a copy thereof had been served 
on the defendant before the same was laid before the grand 
jury, and that the defendant had been notified to appear be- 
fore the grand jury with his witnesses, and be heard, as re- 
quired by the statute. 

3. The demurrer should also have been sustained because 
the presentment did not specially set forth the merits of the 
complaint in relation to the defendant’s being drunk whilst 
engaged in the discharge of his official duties, as the statute 
requires should be done; there is no allegation that any 
wrong, or injustice, or other injury, was done to any one by 
reason of the defendant’s being drunk, in his official capacity, 
which-would afford any legal ground of complaint. Whilst 
it is very unbecoming to the character of a magistrate to get 
drunk, or to the character of any other person, that of itself 
is not evidence that he is guilty of malpractice in office. The 
wrong or injury done by the defendant in his official capacity 
in consequence of his having been drunk should have been 

| specially set forth; in order that it might appear that there 
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was some legal and just cause of complaint against him for 
that reason in the discharge of his official duties. The pre- 
sentment does not specially allege that any wrong or injury 
has been done to any one by the defendant in his official ca- 
pacity, or the omission of any official duty on his part, by 
reason of his having been drunk whilst presiding in the jus- 
tice’s court, which would constitute malpractice in office, in 
contemplation of the law. 

4. The demurrer should have been sustained because the 
defendant was arraigned upon.a presentment made by the 
grand jury, instead of an indictment found by the grand jury 
as the statute provides. A presentment, as defined by the 
common law, properly speaking, is the notice taken by a 
grand jury of any offense from their own knowledge or obser- 
vation, without any bill of indictment laid before them at the 
suit of the king. An indictment is defined to be a written 
accusation of one or more persons of a crime, or misdemeanor, 
preferred to and presented upon oath by a grand jury. Mal- 
practice in office by a justice of the peace is not such an of- 
fense as the statute contemplates may be brought before the 
court upon a special presentment of the grand jury, from their 
own knowledge and observation, without any bill of indict- 
ment laid before them at the instance of a prosecutor in be- 
half of the state. The statute declares that any justice of the 
peace who shall be charged with malpractice in office may be 
indicted, which indictment shall specially set forth the merits 
of the complaint, and a copy thereof be served on the defend- 
ant, before the same is laid before the grand jury; and the 
prosecutor, and the justice, and their witnesses, shall have the 
right of appearing and being heard before the grand jury. All 
this is to be done before the grand jury can find the indict- 
ment to be true, and the defendant put upon his trial before a 
petit jury on the charge contained in that indictment. The 
statute clearly contemplates that the justice shall be charged 
with malpractice in office by some one who is willing to pros- 
ecute him therefor, and that he shall specially set forth the 
merits of his complaint, and that the complaining presecutor, 
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and the justice, shall both be heard together, with their re- 
spective witnesses, befure the grand jury in relation to the 
charge or complaint specially set forth in the indictment. A 
justice of the peace is, in contemplation of the law, as much 
a conservator of the public peace and good order of society, 
as the grand jury, and when he is charged before that body in 
an indictment with malpractice in his office, they should be 
in a condition to hear and pass upon that charge preferred to 
them in the indictment, with entire impartiality. The grand 
jury, under the provisions of the statute, may fairly be said to 
be clothed with the power and authority to prefer the charge 
of malpractice in office, as specially set forth in the indict- 
ment, against the justice, on the hearing of the parties and the 
evidence in relation thereto, and thereupon impeach his official 
conduct and integrity, and cause him to be put on his trial 
therefor before a petit jury, and therefore the grand jury can- 
not, from their own knowledge or observation, without any bill 
of indictment laid before them at the instance of a prosecutor, 
make a special presentment of a justice of a peace for mal- 
practice in office, and in that manner have him put upon his 
trial before a petit jury on such a special presentment as was 
done in this case. The proceeding against a justice of the 
peace for malpractice in office, under the 4504th section of the 
Code, must be by an indictment at the instance of a prosecu- 
tor, and that being so, the 4632d section has no application 
to a special presentment of a grand jury of a justice of the 
peace for malpractice in office, but that section refers to special 
presentments of grand juries for a violation of the general 
penal laws of the state of which the 4504th section constitutes 
an exception, for the reasons before stated. ‘The county court 
should have sustained the demurrer to the special presentment 
of the grand jury upon which the defendant was arraigned, 
and the court below erred in not sustaining the certiorari upon 
that ground, and ordering the proceedings had thereon to be 
quashed. The view which we have taken of the demurrer 
to the special presentment of the grand jury in this case, will 
make a final disposition of it, and therefore it is not neces- 
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sary to notice the other questions discussed on the argument. 
Let the judgment of the court below be reversed. 


BLECKLEY, Judge, concurred, but furnished no written 
opinion. ; 


JACKSON, Judge, dissenting. 


The facts and authorities on whieh my opinion of this case 
is based are sufficiently set out in the head-notes furnished 
the reporter. I will merely add that the degree of the drunk- 
enness to render the accused guilty of conduct unbecoming 
the character of an upright magistrate, is a question for the 
jury, under the charge of the court, and they having found 
the defendant guilty, I do not think that their finding should 
be disturbed. They will not be apt to convict a man of this 
offense unless he was so obnoxious to the charge of drunken- 
ness in the performance of judicial duty, as to become a kind 
of public nuisance, altogether necessary, for public decency 
and good morals, as well as the preservation of the purity of 
the ermine, to be abated. If, with all the advantage of reason- 
able doubts in his behalf and sympathy for this sin “which 
doth so easily beset” some men, the defendant was found guil- 
ty bya jury of his own vicinage and selection, we may feel 
well assured that the disease of his excessive drinking was of 
a very incurable and chronic type, and needed a strong rem- 
edy. It has been applied; and while it may not cure him of 
the disease, I think, to prevent the contagion from spreading, 
it should kill his official life and bury the corpse out of the 
sight of the people. Therefore, I think, as the law author- 
ized the finding and the trial was fair, the judgment should 


be affirmed. 
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WaLDEMAN Moopy, plaintiff in error, vs. THe SratTe oF 
GeorGIA, defendant in error. 


1. Where sole counsel stated in his place, as a ground for continuance of a 
criminal case, that, having been engaged in the court ever since the find- 
ing of the bill of indictment, he had no opportunity of preparing the case 
for trial; that he had not conversed with the witnesses, some of whom 
were absent, and that it was impossible for him to do justice to his client, 
the judge who presided in the court and saw what enzagements the coun- 
sel had therein, was in a favorable situation for exercising a wise and just 
discretion in regard to the showing; and this court, in the absence of any 
detailed explanation in the record as to what the engagements of counsel 
really were, and in the absence of anything to suggest special intricacy or 
complication in the client’s case, does not feel constrained absolutely to 
pronounce that the judge abused his discretion in refusing the continuance. 

. The showing for continuance being put, in part, on the absence of wit- 
nesses, and being made by counsel, no reason appearing in the record why 
the client did not make or participate in the same, and the name of no 
witness being given, no fact being stated to which it was expected that the 
witnesses, or any of them, would testify, no expectation of procuring their 
attendance at the next term of the court being stated, and no statement 
being made that they were not absent by the client’s consent, or that the 
application was not for delay, it was clearly right to overrule the showing 
as to this ground. 

Reviewing the whole motion for continuance, inasmuch as it was made at 
the same term of the court at which the indictment was found, and as there 
had been no previous commitment or binding over of the prisoner, the rule 
of diligence exacted by the court was, perhaps, too strict; but viewed in 
the light of subsequent developments on the trial, especially the admissions 
made by the prisoner in his voluntary statement to the jury, the decision on 
the motion, even if erroneous, would not be cause for a new trial, 

Upon a single count for assault with intent to murder by shooting, the 
prisoner may be convicted of the lesser offense of shooting at another, 

In charging the jury on such an indictment, the law of manslaughter is 
relevant as well as the law of murder. 

But the constitutional provision (article v., section 13, paragraph 2,) touch-* 
ing the selection, qualification and compensation of jurors, is not relevant, 

The verdict, so far from being contrary to evidence, is fully warranted by 
the statement of the prisoner himself, made to the jury on the trial. He 
pretended that he acted in self-defense, and yet he shot the prosecutor from 
behind in the back of the shoulder. The prisoney, on his own version of 
the transaction, was altogether to blame for provoking the difficulty, He 
had no right to obstruct the prosecutor in removing from his premises, 
without some legal process to hinder or detain him, ‘Forcible interference 
to prevent his removal, by strong hand, was unwarranted, and shooting 
him, under the circumstances, was felonious, 
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8. Under the constitution and laws of Georgia every human being within 
the state is entitled to be protected against violence. Courts and juries, as 
was done in the present case, should administerthe same equal and impar- 
tial justice to all, without distinction of race or color, It never was lawful 
in this state for a white person to shoot, cut, stab or wound a negro, and it 
is not the less unlawful now than formerly, On the contrary, even the 
right of moderate correction which once existed in. the owner, overseer or 
employer, has been wholly taken away by the abolition of slavery, It is an 
outrage upon the sovereignty of law and the peace of society for a white 
person to use any degree of violence against a person of color, or for the 
latter to use any degree of violence against the former, Persons of both 
races are under an equal obligation to keep the peace and obey the laws, 


Criminal law. Continuance. Indictment. Before Judge 
BartLett. Greene Superior Court. March Term, 1875. 


Moody was placed on trial for the offense of assault with 
intent to murder, alleged to have been committed upon the 
person of one Hark Mathews, by shooting him. When the 
ease was called for trial, a motion was submitted by the de- 
fendant for a continuance, which was overruled. ‘This branch 
of the case is fully reported in the first three head-notes. 

The defendant pleaded not guilty. The evidence for the 
state made, in brief, the following case : 

Mathews had been in the employment of defendant as a 
farm laborer. The latter was desirous of securing his services 
for the year 1875, but failing to agree on terms, notified him 
(Mathews) that he wanted his house by Friday morning, De- 
cember 24th, 1874. On Thursday morning Mathews had a 
wagon in front of the door of his house, and was engaged in 
placing thereon such personalty as he owned, when defendant 
came up and said, “I suppose, Hark, you are going to 
move?” ‘To which Mathews responded, “ Yes, sir.” De- 
fendant then said, “I offered you as good an offer as any- 
body else, if you won’t take that you shan’t do anybody 
else any good.” Mathews was then going out of the cabin 
with a box ; he put the box down, and took the “hind gate” 
off the wagon. As he went back to take up the box, de- 
fendant shot him in the shoulder. Defendant was standing 
in the cabin door. He told Mathews that if he did not take 
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his things out of the wagon, he would blow his d—d brains 
out. Mathews took out what few things he could, but as he 
had only the use of one hand, his wife had to take out such 
as were heavy. The defendant shot him from behind with a 
pistol. ‘There was no provocation for the act beyond the fact 
of his leaving the service of defendant. After the shooting, 
the latter told Mathews to drive the wagon away and never 
to put his foot on the place again. 

The case made by the state rested upon the evidence of 
Mathews, his wife, and of the surgeon who was called in to 
see him.when shot. 

The defendant sought by five witnesses to impeach the tes- 
timony of Matth «ws, but the attempt was weak. 

The statement of the defendant varied from that of Mathews 
only in the following particulars: He said that he carried a 
pistol with him because he was informed that he was a violent 
man; that he was not standing in the door of the cabin when 
he fired; but on the ground; that he objected to the removal 
by Mathews of his personalty until he had settled a provision 
account, for which he (defendant) had become responsible ; 
that he stepped in front of the cabin door and stated to him 
(Mathews) that he should not carry out any more of his 
“plunder” until he had settled the account referred to; that 
he immediately saw that Mathews was about to make an at- 
tack on him; that Mathews came rushing violently at him 
with his fist drawn up, when he fired ; that he was compelled 
to shoot him in self-defense; that as he (Mathews) made a 
lick at him, he ran past ten or twelve feet, and defendant 
fired as he passed ; that he then told him to take the things 
from the wagon and to go off immediately. 

Mathews’ character was sustained by one witness. 

The jury found the defendant guilty of unlawful shooting 
at another not in self-defense, and recommended him to the 
mercy of the court. The defendant moved for a new trial 
upon the following grounds, to-wit : 

Ist. Because the verdict was contrary to the law and the 
evidence. 
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2d. Because the court erred in charging the jury, section 1, 
article 1.,and paragraph 2, section 13, article v, of the consti- 
tution of the state of Georgia, and sections 4325, 4327 of the 
Code, these provisions of the constitution and of the Code be- 
ing inapplicable to the case. 

3d. Because the court erred in overruling the motion for a 
continuance heretofore referred to. 

The motion was overruled and defendant excepted. 


Pui.ip B. Roprnson, for plaintiff in error. 


J. W. PREsTON, solicitor general, by Jackson & CLARKE, 
for the state. : 


BLECKLEY, Judge. 


The opinion of the court is given at sufficient length in the 
head-notes. As the conviction was eminently right and proper, 
the error of the judge in charging on the constitution, as in- 
dicated in the sixth head-note, had no hurtful consequence. 
We are satisfied to let the verdict stand; and the judgment 
refusing a new trial is affirmed. 

Judgment affirmed. 


Harriet E. Turmay, plaintiff in error, vs. Cargitn & 
DANIEL, defendants in error. 


1, If it were doubtful merely, the court should not declare an act unconsti- 
tutional; they should be clearly satisfied of its unccnstitutionality before 
annulling an act passed upon as constitutional by both the legislative and 
executive departments of the state government. 

. In claim cases either party may appeal from the decision of the justice of 
the peace to the superior court, where either the amount of the 7, fz. or the 
value of the property claimed, exceeds $50 00, 

. The act of 1874, regulating the right of appeal in such cases, so far as it 
makes either the amount of the #, fa. or the value of the property, the test 
of what is “the sum claimed ”’ in the language of the constitution, is not 
in conflict with the second and third paragraphs of section sixth, article 
fifth, of the constitution of the state. 
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Justice Courts. Appeals. Claims. Constitutional law. 
Before Judge JAMES JOHNSON. Muscogee Superior Court. 


May Term, 1875. 
Reported in the opinion, 
THoRNTON & GRIMES, for plaintiff in error. 


Tuomas J. CHAPPELL, for defendant. 


JACKSON, Judge. 


A fi. fa. under $50 00 was levied ujson a horse worth more 
than $50 00, by Cargill & Daniel, and Mrs. Turman claimed 
the horse. The claim was returned to the justice’s court and 
the horse found subject. An,appeal was taken to the supe- 
rior court, and the appeal was dismissed on the ground that 
the act of 1874, which authorized an appeal in claim eases 
from justice’s courts, where neither the amount due on the fi. 
fas. or the property levied on and claimed, was of the value 
of $50 00 or upwards, is unconstitutional. The claimant ex- 
cepted, and the question made is, whether that act, which fully 
authorizes this appeal, is in conflict with the constitution ? 

1. The question was very ably argued by the counsel for 
the defendant in error, who made his maiden speech in this 
court, with a force and acumen which will long be remem- 
bered by those who heard it, and which was altogether worthy 
of the son of his distinguished father. He certainly created 
great doubts in our minds as to the constitutionality of the 
act in question; and if the question had been one of the con- 
struction of statutes merely, we probably should have held 
with him. But before an act of the general assembly of the 
state, assented to by the executive, is declared null and void, 
the judicial branch of the government should be clearly satis- 
fied. If it be at all doubtful, the doubt most assuredly should 
turn the scale in favor of the construction which the two other 
branches of our state government have given to the constitu- 


tion. 
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2. The provisions of the constitution are in these words: 
“Tn cases where the sum claimed is more than $50 00, there 
may be an appeal to the superior court, under such regulations 
as may be prescribed by law:” Code, section 5104. “There 
shall be no appeal to a jury from the decision of a justice of 
the peace, except as provided in the foregoing paragraph :” 
Code, section 5105. 

The first regulation prescribed by law was the act of 1868, 
codified in section 4157, which enacts that either party dis- 
satisfied with the judgment of the justice may, as matter of 
right, appeal to the superior court, provided “the amount 
claimed in said suit is over $5000.” It became doubtful 
whether, under this act in claim cases, the amount claimed 
meant the amount of the fi. fa. or the amount in value of the 
property levied upon and claimed, and the act of 1874 was 
passed to remedy this evil, and set at rest this doubt; and by 
that act, it is declared that in either case the appeal may be 
taken. The first criticism upon the act is that it gives the 
right of appeal when the fi. fa. or property claimed is $50 00 
or more, whereas, the constitution gives the right when it is 
more than $50 00, and then declares that there shall be no 
appeal except as therein provided. The value of the horse 
here is said in the bill of exceptions to be greater than $50 00, 
so that this part of the act is not before us for review. Ifthe 
remaining part of the act be constitutional it is immaterial 
whether this particular clause be so or not, so far as this case 
is concerned. 

But it is argued with great force that the constitution, by 
“the sum claimed,” means the amount of the fi. fa. and not 
the value of the property claimed, because the word sum ap- 
plies to money not to property; and the case of Winston vs. 
The United States, decided by the supreme court of the Uni- 
ted States, in 3 Howard, 771, is cited, where that court de- 
cides that the jurisdiction there, in appeal cases, attaches 
from the amount of the execution and not from the property 
claimed. But we cannot set aside and annul the act of the 
general assembly upon the idea even of the supreme court of 

VOL. LIV. 43. 
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the United States as to their jurisdiction, when the question 
before them was not as to the constitutionality of an act of 
congress, but as to the construction of the act in the light of 
the constitution. Ifthe words, the sum claimed, in our con- 
stitution do not refer to anything but money, then they have 
no reference at all, perhaps, to claim cases; and if claims be 
not in the purview of the constitutional provisions quoted, 
then the act is constitutional, because the prohibition does not 
extend to claim clases. But the words, the sum claimed, can- 
not have such a narrow meaning; else all civil cases, except 
for money, such as notes and accounts, would be excluded. 
Yet, in the very same clause of the constitution, Code, sec- 
tion 5104, the jurisdiction to justices’ courts is put at $100 00 
“in all civil cases,” and civil cases certainly embrace suits for 
property. What isa suit for property but a controversy about 
property in the courts, and what is a claim case but a contro- 
versy about property in the courts. They are but different kinds 
of suits. The sum in litigation, so far as the plaintiff in fi. fa. 
is concerned, or “the sum claimed,” in the language of the 
constitution, by him, is the amount of his fi. fa.; but “the 
sum claimed” by the claimant is the value of the property. 
If that, the property, be subjected to the fi. fa., all is gone 
from him. The defendant is declared the owner of it by the 
judgment, and when it is sold, as in this case the horse must 
be sold to pay the sum due on the fi. fa., the balance of the 
money goes, not to the claimant but to other fi. fas., if there 
be any; if none, to the defendant in fi. fa. It would be 
hard upon the claimant, if, when property of his, worth more 
than $50 00 was at stake, that he could not appeal to a 
jury, for that is the appeal to the superior court, though 
the spirit of the constitution and the letter of the law gave 
him the right; and as the right of appeal should be mutual, 
we think in such case the plaintiff should have the right too ; 
and that the law is founded in good sense, which gives the 
right to both parties in either event—either when the fi. fa. 
‘is over $50 00, no matter how insignificant the property is, 
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or when the property is over $50 00, no matter how small 
the fi. fa. is. 

3. We think, too, that these constitutional provisions should 
be construed in the light of existing laws at the time of its 
adoption and before its adoption. The law was, that in the 
justices’ courts a party might appeal to a jury from the de- 
cision of the justice of the peace, the appeal to the jury to be 
there tried in the justice’s court. The evil which the consti- 
tutional provision, that “there shall be no appeal to a jury 
from the decision of a justice of the peace, except as provided 
in the foregoing paragraph,” intended to remedy, was the trial 
by jury in the justices’ court, and it was not designed to pre- 
vent trial by jury in the superior courts, where the legislature, 
giving a liberal construction to the constitution, granted that 
right. The words “under such regulations as may be pre- 
scribed by law,” contemplated the exercise of discretion in the 
law-making power, a discretion not to be controlled by the 
courts, where the great object of the constitution was kept in 
view, the right of appeal where the amount in controvers,, the 
interest either side had, exceeded $50 00. In view of the old 
law before the adoption of the constitution, the spirit and in- 
tent of the framers, gathered from the instrument itself, the 
great object in view and the spirit of the restriction, and the 
fact that no possible harm can be done by the construction we 
place upon it, but that it furthers the right of trial by jury, 
ever a favorite of the common law and of the statutes of 
Georgia, and to say the least, that the unconstitutionality of 
the act is involved in doubt, and is by no means clear and sat- 
isfactory, we feel constrained to hold it constitutional, and to 
reverse the judgment of the court below. 

Judgment reversed. 
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THE SAVANNAH Cotton EXCHANGE, plaintiff in error, vs. 
THe State ex rel. WARFIELD & WAYNE, defendant in 


error. 


1. The Ist section of the 7th article of association of the Savannah Cotton 
Exchange, provided that “ any member who shall be accused of wilfully 
violating the constitution and by-laws, or of fraudulent breach of contract, 
or of any proceeding inconsistent with the just and equitable principles of 
trade, or of other misconduct, may, on complaint, be summoned before the 
full board of directors, and if the charges against him be, in the opinion of 
the board, substantiated, he may, by a vote of not less than two-thirds of the 
members of the board, be suspended or expelled from the exchange,” Ar- 
ticle 6th provided that all claims of one member against another arising from 
cotton transactions, should be subject to arbitration, specified the manner 
in which it should be had, and established a board of appeals. 

Ffeld, that the failure of a member to comply with an award rendered in such 
an arbitration, against his protest that the exchange had _ no jurisdiction of 
the matter in issue, was not such misconduct as would authorize his expul- 
sion under section Ist of article 7. 

2. Such member was entitled to an appeal on the question of jurisdiction 
without submitting the whole merits of the controversy. 

3. If the Cotton Exchange has the authority to act as an arbitration court un- 
der its charter, its awards are subject to be reviewed and examined, so far 
as the legal rights of the parties are concerned, by the judicial tribunals of 
the state, in the same manner as are the awards of other arbitrators. 


Mandamus. Corporations. Arbitrament and award, Ap- 
peals. Jurisdiction. Before Judge Tompkins. Chatham 
Superior Court. February Term, 1875. 


Reported in the decision. 
HartripvGe & CuisHowy, for plaintiff in error. 
W. U. Garrarp, for defendant. 


WARNER, Chief Justice. 


This case came before the court below on the petition of the 
relators for a mandamus against the defendant, to compel it 
to restore them as members of its corporation, from which 
they had been indefinitely suspended by its action. On the 
hearing of the motion for a peremptory mandamus, it was 
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agreed by the parties that the case should be submitted to the 
presiding judge for his decision, without the intervention of 
a jury, and that he might give to all the statements contained 
in the papers submitted, such weight as he might deem them 
entitled to. The presiding judge, after having considered the 
same, ordered the peremptory mandamus to issue. Where- 
upon the defendant excepted. 

1. By the 1st section of the 7th article of the defendant’s 
fundamental articles of association, it is declared that “any 
member who shall be accused of wilfully violating the consti- 
tution and by-laws, or of fraudulent breach of contract, or of 
any proceeding inconsistent with the just and equitable prin- 
ciples of trade, or of other misconduct, may, on complaint, 
be summoned before the full board of directors, and if the 
charges against him be, in the opinion of the board, substan- 
tiated, he may, by a vote of not less than two-thirds of the 
members of the board, be suspended, or expelled from the 
exchange.” Article 6th provides that all claims of one mem- 
ber against another, arising from cotton transactions, shal] be 
subject so arbitration, and specifies the manner by which it 
shall be done, and also provides for a board of appeals. The 
complaint alleged against the relators was, that they had re- 
fused to pay $435 32 and costs, which had been awarded 
against them in favor of Tison & Gordon, by three arbitrators 
appointed by defendant, against the protest of the relators on 
the ground that the defendant, under the peculiar facts of the 
case, had no jurisdiction to determine it by arbitration, they 
also claiming an appeal from the decision of the arbitrators in 
relation to that point in the case, which the defendant refused 
to allow, unless they would consent that the whole merits of 
the case should be heard on the appeal. In our judgment, 
the facts as disclosed in the record, did not make out such a 
cause of complaint against the relators as would have author- 
ized the defendant either to have suspended or expelled them 
from the exchange under the provisions of the Ist section of 
the 7th article of its own fundamental articles of association. 

2. The relators respectfully protested against the jurisdic- 
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tion of the defendant to arbitrate the transaction between them 
and Tison & Gordon under the peculiar facts of the case, 
and demanded an appeal on the question of jurisdiction ; this 
was denied them, unless they would submit the whole merits 
of the case. The relators had the clear right to appeal from 
the decision on the question of jurisdiction, without being re- 
stricted in the exercise of that right by the terms imposed by 
the defendant. There is no evidence in the record that the 
relators wilfully violated the constitution and by-laws of the 
defendant, or that they committed a fraudulent breach of con- 
tract, or of any proceeding inconsistent with the just and 
equitable principles of trade, or of any other misconduct, at 
least the complainant did not specify the act, or acts com- 
plained of, with the documentary evidence bearing on the case 
the complainant was possessed of, or with a list of the wit- 
nesses as required by the 2d section of the 7th article of the 
association. The only complaint against the relators that we 
can discover is, that they refused to pay Tison & Gordon 
$435 32 which they claimed had been awarded to them by an 
arbitration against which the relators protested and which they 
respectfully insisted the arbitrators had no jurisdiction to make, 
but if they had, the award could have been only enforced as 
any other common law award. The presiding judge, to whom 
the evidence was submitted, has passed upon it, and granted 
the mandamus, and we find no error in his judgment on the 
statement of facts contained in the record. 

3. If the defendant has the power and authority to act as 
an arbitration court under its charter, in relation to all claims 
of one of its members against another, arising from cotton 
transactions, its decisions and awards are subject to be reviewed 
and examined, so far as the legal rights of the parties are con- 
cerned, by the judicial tribunals of the state, in the same man- 
ner as the awards of other arbitrators are reviewed and ex- 
amined. 

Let the judgment of the court below be affirmed. 
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JAMES M. SLATER ef al., plaintiffs in error, vs. ELIZABETH 
A. MANEs, defendant in error. 


1, When grounds for new trial are once ruled insufficient by*the supreme 
court, that judgment will not be reversed on a subsequent writ of error in 
the same case, sued out on the very same motion for new trial, with a new 
ground added by way of amendment to the original motion. 

2. After judgment on writ of error reversing the grant of a new trial, can the 

motion be amended in the court below, even before the remd7¢titur is en- 

tered? Quare! 

Newly discovered evidence that most probably might have been discov- 
ered earlier, with reasonable diligence, is not ground for new trial—cer- 
tainly not, if first brought forward after final judgment disposing of the 


whole case on writ of error. 


Y 


New trial. Practice in the Supreme Court. Practice in the 
Superior Court. Before Judge ScuLtey. Bulloch Superior 
Court. October Term, 1874. 


After the judgment of the supreme court was rendered in 
the case of Manes vs. Slater et al., 48 Georgia Reports, 589, 
but before it was made the judgment of the court below, Sla- 
ter ef al. renewed their motion for a new trial upon the same 
grounds that had been passed on by the supreme court, with 
the additional ground, added by amendment, of newly dis- 
covered evidence. This testimony was to the effect that Sam- 
uel Slater had possession of the property in controversy prior 
to the execution of the deed conveying the same to Ann Sla- 
ter, with remainder to her children by her husband, William 
Slater; and that she held the land under such deed at the 
time she and her husband conveyed to Elmore Manes. 

This ground of the motion was supported by the usual 
affidavits. Counsel for plaintiff stated in his affidavit that 
neither he nor plaintiffs resided in Bulloch county. James 
M. Slater, one of the plaintiffs, also made affidavit to the ef- 
fect that the evidence was newly discovered, and that his two 
co-plaintiffs are, and were at the time of the trial, non-resi- 
dents of Bulloch county. 

Beyond the fact of non-residence, no excuse for the failure 
to discover the testimony at an earlier date was given. 

The motion was overruled, and plaintiffs excepted. 
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James H. Hunter; W. C. McCat., for plaintiffs in er- 
ror. 


Rurvus E. Lester; A. H. Smirx for defendant. 
BLECKLEY, Judge. 


1. As to the grounds of new trial pronounced here insuffi - 
cient on the former writ of error, they are res adjudicata. No 
second trial has been had in the court below, and these grounds 
come back to us with no new action or new light upon them. 

2. It may be questioned whether the motion for new trial 
was amendable by adding, at that stage, the ground of newly 
discovered evidence: Code, section 3716. Perhaps it was; 
but if so, the new hearing ought to have been confined to that 
ground alone, as if it were a separate extraordinary motion: 
Section 3721. 

3. And that ground we hold insufficient, on the showing 
contained in the record. The new facts were not of a con- 
cealed or obscure nature, ind they were discovered so soon 
after their absence had been remarked by this court that 
there is a strong probability that full diligence in searching 
for them would have met an earlier reward. ‘The suit was by 
members of the Slater family, and the possession said to have 
been recently discovered was by other members of it. In so 
far as that possession related to the question of the plaintiffs’ 
title, it should have been inquired into before the suit was 
brought—certainuly before it was tried. But the record dis- 
closes no inquiry earlier than the loss of the case on the 
former writ of error in this court. Diligence was wanting ; 
and diligence was required: 41 Georgia, 426. 

Judgment aftirmed. 
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In re Joun H. Deveavx et al., plaintiffs in error. 


Persons desirous of being incorporated under section 1676 of the Code, must 
specify the object of their association, the particular business they propose 
to carry on, the place at which they propose to carry it on, and the amount 
of capital to be employed by them in such business actually paid in; and 
unless these particulars be disclosed in the application, the charter will not 
be granted, 


Corporations. Charter. Pleadings. Before Judge Tomp- 
kins. Chatham Superior Court. February Term, 1875. 


Reported in the opinion. 


Puivie M. & R. Wayne RussELL; George A. MEr- 
CER, for plaintiffs in error. 


W. U. Garrarp; Rurvus E. Lester, contra. 
JACKSON, Judge. : 


John H. Deveaux and others, applied to the superior court 
of the county of Chatham, for an act of incorporation. They 
alleged by petition that they, with others, had entered into an 
association under the name of the Grand Lodge of Free and 
Accepted Masons of the State of Georgia; that the object of 
their association is for charitable purposes, with power to pur- 
chase and hold property, real and personal, to sue and be sued, 
and to execute all the powers usually conferred upon corpora- 
tions of similar character, and to do such things and pass such 
laws for the organization of their lodge as may be consistent 
with the laws of Georgia ; that no capital stock is required for 
their purposes; and they prayed to be incorporated. This ap- 
plication was resisted by W. U. Garrard, an attorney and coun- 
selor of said court, as amicus curice, and the court, after ar- 
gument had, refused the application, and this refusal is the 
error assigned, 

The constitution of this state declares: “The general as- 
sembly shall have no power to grant corporate powers and 
privileges to private companies, except to banking, insurance, 
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railroad, canal, navigation, mining, express, lumber, man- 
ufacturing and telegraph companies; nor to make or change 
election precincts; nor to establish bridges or ferries; nor 
to change names or legitimate children; but it shall pre- 
scribe, by law, the manner in which such powers shall be ex- 
ercised by the courts:” Code, section 5068. Section 1676 of 
the Code, prescribes the manner in which the courts shall ex- 
ercise the power of incorporating certain companies other than 
those conferred on the legislature ; and section 1677 prescribes 
the manner in which certain other companies may be incor- 
porated by the courts. The latter section is confined to 
churches and academies, and the petitioners do not come un- 
der it, nor do they apply under it. The question therefore, 
is, are they entitled to the charter they seek under section 
1676? That section requires that they shall specify the objects 
of their association. In the grant of chartered franchises, this 
is all important; because the courts should have some guide 
in keeping them within the powers granted, and unless they 
be specified with particularity in the petition, and the grant 
founded thereon, they might do as they please, and the law be 
powerless to restrain them. This petition specifies no objects, 
unless, indeed, to sue and be sued, to purchase and hold prop- 
erty, constitute objects in the sense of the statute. They do 
say that their object is charity, but how, when, where, in what 
way, is not disclosed. The court below seemed to suppose 
that their object was to make or be made masons ; but we see 
nothing in this record disclosing such object outside of the 
judgment pronounced by the court. We are wholly at a loss 
to know, from this record, what the objects are, and before the 
charter can be granted the statute requires that the objects of 
the association be specified. But the statute requires more. 
It requires them to state the particular business they propose to 
earry on. Here the petition is again strangely silent. That par- 
ticular business is no where set out in it, and this court is wholly 
at a loss to assertain from this entire record, after a careful and 
close inspection thereof, what in the world that particular 
business can be! Again, the statute requires that the petition 
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shall show the amount of capital to be employed by them, 
actually paid in. There, again, this document is silent; or, 
rather in the same breath in which it asks the permission to 
purchase and hold property, and sue and be sued, it affirms 
that the corporation or association has no capital stock, ex- 
pects to have none, and needs none. Strange that they shall 
be able to purchase without money! Altogether in keeping 
with the mysterious movements of some secret association 
banded together for objects which cannot be accurately speci- 
fied. Again, the statute requires that the petition shall indi- 
cate their place of doing business, On this point, too, noth- 
ing is disclosed ; neither the particular business to be done, 
nor the place of doing it, is divulged. On the whole, this 
petition carries on its face a mask not often exhibited to courts, 
and with which judicial tribunals are not familiar. Law 
loves plain, open dealing; and society and public policy de- 
mand that where franchises, corporate powers and privileges 
above what the masses of men possess, are prayed for, either 
from the legislature or the courts, before such privileges and 
franchises are conferred, the power that grants them shall be 
informed what objects the petitioners have in view, what par- 
ticular business they propose to carry on, how they expect to 
purchase without any capital, and where, in what locality, they 
propose to perform that marvelous feat. At all events, the 
constitution gave the legislature the power to say how the 
courts should grant these powers and privileges; they tell us, 
in section 1676 of the Code how we shall confer them ; that 
section prescribes the conditions precedent; these petitioners 
have not complied with hardly one of those conditions ; 
and, therefore, whilst we confess that we do not exactly agree 
with the court below in the reason on which he based his 
judgment—doubtless, because we do not understand it—we 
affirm that judgment, and decline to require the court to grant 
the charter. i 
Judgment affirmed. 
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GeorGE W. Srinson et al., plaintiffs in error, vs. HucH 
Hatt, sheriff, for use, defendant in error. 


Where property was levied on under an attachment, claimed and found sub- 
ject; but when the execution based on the judgment obtained on the at- 
tachment was placed in the hands of the sheriff and the property demanded 
of the claimant, he refused to deliver the same: 

Held, that a recovery could be had on the forthcoming bond, without proof 
that the aforesaid property had been advertised for sale, The refusal to 
deliver the property was a forfeiture of the bond, 


Claim. Forthcoming bond. Levy and sale. Before Judge 
James Jonunson. Talbot Superior Court. March Term, 
1875. 


Reported in the decision. 


LittLe & CrawForbD, for plaintiffs in error. 


Wiuuis & WILuIs, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case that an attachment 
was issued in favor of Allen against Morgan, returnable to 
Upson superior court, which was levied on certain described 
property as the property of the defendant, by the sheriff of 
Talbot county, which was claimed by George Stinson in terms 
of the statute, he giving bond with security'to the sheriff who 
left the property levied on in the possession of the claimant. 
The condition of the bond was, that the claimant should well 
and truly deliver to said sheriff said property at the time and 
place of sale in. the event it should be found subject to the 
attachment. The property was found subject on the trial of 
the claim. An execution was issued against the property at- 
tached as the property of the defendant in attachment, and 
placed in the hands of the sheriff of Talbot county; and the 
property attached not being forthcoming to be levied on in 
satisfaction of the attachment execution, suit was instituted 
on the claimant’s bond by the plaintiff, alleging, as a breach 
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thereof, that the property had been found subject to the at- 
tachment, and that the defendant had been called on and the 
property demanded of him, to be sold to satisfy said judg- 
ment and execution, in accordance with the stipulations con- 
tained in the bond, but that the defendant refused to deliver 
the same, or to pay the plaintiff’s said judgment. 

On the trial of the case the sheriff testified that after the 
execution was placed in his hands he demanded of the de- 
fendant, Stinson, the property levied on, who refused to de- 
liver the same to him, and that it was of the value of $200 00; 
that he had searched for the property but could not find it. 
The court charged the jury, “that if the sheriff, after the ex- 
ecution was placed in his hands, demanded the property from 
the defendant, and the defendant refused to deliver the same, 
then, whether the same had been advertised for sale or not, the 
refusal to deliver the property was a forfeiture of the bond, 
and entitled the plaintiff to recover.” To which charge the 
defendants excepted. The jury found a verdict for the plain- 
tiff for the sum of $186 87. 

There being no legal evidence that the property was adver- 
tised for sale after it was found subject to the attachment, the 
question is, whether, under the evidence in the record, the plain- 
tiff was entitled to recover without proving that the property 
was advertised for sale? The 3329th section of the Code contem- 
plates that when a judgment shall have been obtained in an at- 
tachment case, an execution shall issue on that judgment against 
the property attached, and that property only shall be levied on 
and sold under such execution. Before the execution issued on 
the judgment placed in the sheriff’s hands could have been 
levied on the property attached for the purpose of making 
sale thereof, at the proper time and place of sale, which the de- 
fendant had bound himself in his claim bond to deliver to the 
sheriff for that purpose, it was necessary that the defendant 
should have had the property forthcoming and accessible to 
be levied on by the sheriff, in order that he might sell it at 
the time and place of sale as required by law. But the evi- 
dence in the record shows that when the sheriff demanded the 





678 SUPREME COURT OF GEORGIA. 





Bruce vs. Conyers. 


property of the defendant in order that he might levy the 
execution upon it, the defendant refused to deliver the prop- 
erty, and the sheriff could not find it. The position which 
the defendant assumes in his defense to the suit upon his bond 
amounts to this: it is true I bound myself to deliver the prop- 
erty to the sheriff which was left in my possession, under my 
claim to it, if found subject at the time and place of sale, but 
I will refuse to produce it when demanded by the sheriff, so 
that he cannot levy the execution upon it and advertise it to 
be sold at the time and place of sale as required by law, there- 
fore I have not broken the obligation of my bond because he 
has not advertised it. In view of the evidence contained in 
the record, we find no error in the charge of the court to the 


jury. 
Let the judgment of the court below be affirmed. 


J. A. Bruce, plaintiff in error, vs. W. B. Conyers, defend- 
ant in error. 


1. Attachment may be dismissed for defective affidavit after replevy bond has 
been given. The security on the replevy bond is not bound if the prop- 
erty replevied was not bound. A void attachment will neither uphold the 
levy nor a bond given to supersede the levy. 

. Judgment dismissing attachment is, in its nature, final, and is the subject 
of a separate writ of error, notwithstanding the cause may still be pending 
in the court below on the declaration to have a recovery upon the merits as 
if the suit had been brought by ordinary process. 

. An affidavit to obtain attachment for purchase money, under sections of 
the Code, 3293 and 3294, must contain a description of the property for 
which the dcbt was created, and such description must be sworn to posi- 
tively and not simply to the best of the plaintiff’s knowledge and belief, 
Affidavit “that to the best of deponent’s knowledge and belief the follow- 
ing is a correct list and description of the property for which said debt was 
created, to-wit: four fancy decanters, one vase,” with a great number of 
other articles set forth in like manner, is not positive, and for that reason 
the attachment issued thereon is void, and was properly dismissed on mo- 
tion: See 23 Georgia Reports, 480; 48 Jbid., 12. 
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Attachment. Practice in the Supreme Court. Before Judge 
BucHanan. Carroll Superior Court. April Adjourned Term, 
1875. 


Bruce, for the purpose of obtaining an attachment against 
Conyers, made affidavit that the latter was indebted to him 
$719 19, for the purchase money of articles now in his pos- 
session; that he apprehended the loss of his debt, or of some 
part of it, unless processs of attachment issued; that, to the 
best of his knowledge and belief, the following was a correct 
list and description of the articles for which the debt was 
created: four fancy decanters, ete. A levy was made and 
Conyers replevied. A declaration was filed and personal ser- 
vice effected on defendant. When the case was called for trial, 
a motion was made to dismiss the attachment because of the 
insufficiency of the affidavit. The motion was sustained and 
plaintiff had an exception pendente lite entered of record. 
Subsequently a bill of exceptions was filed to this ruling, and 
this branch of the case was brought up independently of the 
personal suit. What became of that does not appear. 

Error is assigned upon the dismissal of the attachment. 


GARTRELL & STEPHENS; Masry & REEsE, for plaintiff 
in error. 


A. B: Cu.Berson; Austin & Harris; J. B.S. Davis, 
for defendant. 


BLECKLEY, Judge. 


1. The motion to dismiss the attachment was not too late: 
48 Georgia, 12. The defendant having filed no plea, the case 
was not at issue upon the merits ; consequently, the 15th rule 
of court, and the case in 44 Georgia, 454, were no obstacles 
to the motion. I should hesitate to pronounce them obstacles 
at any stage of the proceedings, even after issue joined on the 
merits of the action, where, as here, the defect in the affidavit 
is patent, and one that renders the attachment absolutely void. 
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The attachment, whether good or bad, brings the defendant 
into court, if he is served with notice, or if he appears and 
defends, or if he replevies the property, and he remains in 
court, though the attachment be dismissed: Code, sections 
3309, 3313, 3328 ; 46 Georgia, 225; 53 Ibid., 558. Motion 
to dismiss the attachment is, therefore, not a denial that the 
process is sufficient to bring him into court, but a denial of 
its sufficiency to seize and hold his property. Such a motion 
goes to the writ, while a plea to the merits goes to the action. 
The two things, under our present statutes, are perfectly con- 
sistent. Perhaps they were not so until statutory provision 
was made for proceeding with the action notwithstanding a 
dismissal of the attachment. The obstacle insisted upon here 
was that the property had been replevied. But surely that 
ought not to cut off a motion to dismiss the attachment. The 
defendant was obliged to replevy in order to regain the pos- 
session of his property without litigation. If the attachment, 
when read in connection with the affidavit, was void, could it 
uphold a levy, or a statutory bond executed in consequence of 
the levy ? .We think not. Such an attachment is as subject 
to be dismissed after, as before, a replevy bond has been 
given: 53 Georgia, 558. Ordinarily, a replevy bond will 
dissolve an attachment, but where there is no valid attach- 
ment, and the defect is not amendable, there is nothing to 
dissolve. A void thing cannot be made the less void by call- 
ing it dissolved. 

2. It was made a question in the argument of the case 
whether this writ of error was not prematurely brought. We 
think it was not, for the reason that the whole attachment 
element was disposed of by dismissing the attachment. The 
decision was final as to it, and any judgment which the plain- 
tiff might recover on his declaration thereafter would have 
no aid from the levy of the attachment. It would take lien 
only from the date of the judgment, (51 Georgia, 241,) and, 
as we have seen, the security of the replevy bond would be. 
lost. To maintain his attachment, it was the right of the 
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plaintiff to have the judgment dismissing it reviewed by a 
separate writ of error: 53 Georgia, 442. 

3. Our ultimate ruling in affirming the judgment is suffi- 
ciently set out in the third head-note. 

Judgment affirmed. 


JEPTHA M. BravD ey ef al., plaintiffs in error, vs. ANN D. 
SADDLER, by next friend, et al., defendants in error. 


1. Where a demurrer to the whole bill is overruled, or a plea stricken, the 
defendant may file his exceptions and have them certified and entered of 
record, and when the case is finally heard in the court below, and brought 
here for review, these exceptions will then be considered and passed upon. 

2. A parol agreement, before marriage, tomake and execute in writing a 5 set 
tlement after marriage, is within the statute of frauds. 

3. Marriage is not such part performance of the parol agreement as will 
take the case out of the statute. No such construction should he put upon 
the statute as would render it absolutely nugatory. 

4. The entry upon, and possession and enjoyment of, the wife’s property by 
the husband, was not, in 1860, such part performance, unless averred and 
clearly proved to have been done in pursuance of, and subject to, the 
scheme of settlement agreed upon before marriage ; otherwise his marital 
rights attached, and the presumption would be that he possessed and en- 
joyed the property by virtue of those rights. 

5. Although it be stipulated in a parol ante-nuptial agreement that the hus- 
band shall reduce it to writing after marriage, yet if he fail to do so, but 
nevertheless hold and use the wife’s property as her separate estate during 
the greater part of the coverture, intending not to assert his marital rights, 
but to carry out the terms of the parol contract beneficial to the wife, other 
terms of which, prejudicial to her, have been executed, the writing may be 
altogether dispensed with, and its non-execution will be no bar in equity to 
the wife’s title to the property so held by the husband as her separate estate. 

. In such case, although the statute of limitations would run against the wife 
as to her right to compel the husband to create written evidence of the con- 
tract, yet, until the husband asserts title to the property in himself and 
ceases to hold it as hers, the statute would not fun against her equitable title 
to it, so as to bara recovery of the property itself. 

. Nor, if the bill be so brought, will it abate by the death of the husband, 
but it will proceed against his representatives. 


Bill of exceptions. Practice in the Supreme Court. Prac- 
tice in the Superior Court. Husband and wife. Marriage 
VOL. LIV. 44. 
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articles. Statute of frauds. Laws. Construction of statutes. 
Title. Equity. Statute of limitations. Abatement. Before 
Judge Porrte. Hart Superior Court. March Term, 1875. 
















Reported in the opinion. 





J. D. Matuews; E. P. Epwarps; J. H. SKELTON; 
SAMUEL ‘LUMPKIN, for plaintiffs in error. 





McCay & TripPE; Ropert Hester; F. B. Hopgss; 
G. Nasu, for defendants. 










JACKSON, Judge. 


This is a bill brought by Mrs. Saddler and her children 
against her husband James K. Saddler for the specific per- 
formance of an ante-nuptial parol contract made in 1860. The 
bill alleges, in substance, that complainant was a widow with 
two children, possessed of a considerable estate, real and per- 
sonal, and that defendant agreed, if she would marry him, 
“he would, at some convenient season, shortly after the mar- 
riage, execute and deliver proper marriage articles, to convey 
and make sure” the property to her and her children, after 
the use thereof to himself for life; that thereupon she mar- 
ried him; that immediately he left all his property and moved 
to her house and took possession, by virtue of the contract, of 
all her property ; that he put her off from time to time on va- 
rious pretexts, and finally a few months prior to the filing of 
this bill, refused absolutely to carry out the contract, and 
then, in 1873, she brought this bill to constrain him to exe- 
cute his agreement. To this bill the defendant demurred, on 
the ground that there was no equity in it because the agree- 
ment was within the statute of frauds. The court overruled 
the demurrer, and defendant excepted and had his exceptions 
certified and entered of record, under sections 4250 and 4254 
of the Code. 

Shortly thereafter, the defendant died, and thereupon his 
heirs-at-law, his children, were made parties defendant, by 
consent, and they filed a plea in abatement, averring that the 
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suit abated on the death of defendant, complainant only havy- 


ing the lifetime of her husband, under the law, to enforce her 
right and make him execute the contract. Complainant de- 
murred to the plea, the court sustained the demurrer and or- 
dered it stricken, and the defendant excepted as in case of the 
demurrer. 

The case came on for final hearing before a jury, at the 
March term, 1875, of said court, and the jury found for the 
complainants. A motion for a new trial was made which was 
heard by consent, at chambers, and overruled by the court, and 
defendants bring the case here, and assign for error the over- 
ruling the demurrer, the striking the plea, and the refusal to 
grant the new trial. 

1. A motion was made in this court to strike from the bill 
of exceptions the assignment of error on the overruling the 
demurrer and striking the plea on the ground that both would 
have been final dispositions of the case, and should have been 
brought to this court, if excepted to, within thirty days after 
the adjournment of that term of the court when they were 
severally made; and this presents the first point for our ad- 
judication. We think section 4252 of the Code, which re- 
quires cases to be brought here within thirty days from the 
adjournment of the court at which the decision is made, should 
be construed in pari materia with sections 4250 and 4254, and 
taking all these sections together the meaning is, that cases must 
be brought to this court within thirty days after the final trial 
below, but in cases of demurrers overruled and pleas stricken 
in the previous stages of the cause, the party complaining may 
file his exceptions and have them certified and recorded, as in 
this case; and it is not too late to assign error upon them in 
the bill of exceptions duly brought to this court after the final 
hearing. We, therefore, overrule this motion to strike these 
assignments of error and proceed to consider the whole case 
as it stands on its merits in the bill of exceptions. 

2. The first question thus presented is this: Is a parol 
agreement, before marriage, to execute in writing a settlement 
after marriage, within the statute of frauds? This agreement 
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having been made in 1860, before the adoption of our Code, 
must be considered in the light of the law as it then stood, 
and that statute was then in full force. What does it say ? 
“No action shall be brought to charge any person upon any 
agreement made in consideration of marriage,” unless the 
agreement, or some memorandum, or note, be in writing. 
This agreement is in parol, wholly so, every part of it, and is 
within the plain words of the act, and we have no power to 
take it out, because the party promised to put it in writing 
after the marriage. He made no note of such a promise— 
signed nothing, and charged himself wholly in parol: Cobb’s 
Digest, 1127. The entire current of authorities seems to run 
in harmony with this line of thought. There are cases that 
where an effort is made to reduce to writing before marriage, 
and the consummation is prevented by the fraud of the hus- 
t band, the court will decree a specific performance; and so 
where a written contract is palmed off upon the wife other 
than what had been agreed upon, and what she supposed it 
to be, there, too, relief will be granted; but in these cases an 
effort is made. to comply with the statute before marriage, and 
it is defeated by the fraud of the party: Cookes vs. Marcall, 
2 Vernon, 200; Montacute vs. Maxwell, 1 Equity Cases, 19; 
1 Peere Williams, 618. 

3. The next question presented is, is marriage such a part 
performance as will take the case out of the statute? We 
think not. If so, every case would be taken out and the 
statute be repealed and annulled by the courts; for no case 
can arise under the statute where the parties do not marry. 
Such would seem to be principle; and authority is equally 
strong: Story’s Equity, 1 vol., 768 ; Throop on Verbal Agree- 
ments, 719 to 726; Hackney vs. Hackney, 8 Humphrey’s, 
(Tennessee) 452; Dundas vs. Dutens, 1 Ves., Jun., 196, 199. 
It is true that Judge BENNING, in the case of Durham vs. 
Taylor, combats this view with his usual power, but at last 
he concludes his argument, speaking, too, alone for himself, 
with a doubt whether marriage is not such a part performance 
as takes the case out of the statute. ‘The case itself turned 
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upon the question of reforming by parol proof a contract al- 
ready in writing, and making it speak the intention of the 
parties, and to enforce it when corrected: Durham and wife 
vs. Taylor, 29 Georgia, 167. 

4, But it is insisted for defendant in error that if marriage 
alone be not such part performance, marriage, accompanied 
with the possession of the wife’s property, and the enjoyment 
thereof under the parol agreement, is such part performance 
as will relieve the case from the operation of the statute. 
This depends, in our judgment, upon the character of the 
possession, and for whom the husband held the property. In 
the absence of a full averment in the bill, and clear proof on 
the trial, that he held it in pursuance of, and subject to, the 
scheme of settlement agreed on, it is clear that the marital 
rights of the husband attaching to the wife’s property on mar- 
riage, as they did at the time of this marriage, the presump- 
tion would be that he held her estate as his own by virtue of 
those rights. ‘This presumption must be overcome by proof 
perfectly satisfactory to the jury, and the allegation to that 
effect in the bill should be distinct and unmistakable. 

5. Again, if the bill clearly alleged the contract or agree- 
ment to be what some of the witnesses say it was, that Sad- 
dler, on the marriage, was to give all of his own property to 
his children, and to move to the house of his wife and man- 
age her property for her and as her separate estate, he enjoy- 
ing only the use thereof during his life; and if it be clearly 
established by proof that such was the agreement, and that 
he did give the whole of his property to his children, and did 
thus treat hers as her own during the greater part of the 
coverture, why may not the writing be altogether dispensed 
with and she recover in equity her separate estate so held by 
her husband? ‘The wife certainly had an interest in the 
property of the husband she was about to marry. She was 
entitled to a support from him. His means to give her that 
support were diminished when he gave to his children all he 
had. Her right to dower upon his death was gone. This 
part of the contract, injurious to her, was fully executed 5 





686 SUPREME COURT OF GEORGIA. 


Bradley e¢ a/. vs. Saddler et ad. 








and if it be true that he went into possession of hers, to hold 
for her and her children, with a mere usufruct in him for life, 
why is not her title in equity good to that for which she paid 
a valuable consideration to her husband on the marriage, by 
relinquishing all her rights, of every sort, to that property 
which, but for the agreement, he would have brought into 
the coverture? We think if these facts were clearly alleged 
in the bill, and proven on the trial, the non-execution of the 
writing would be no bar in equity to the wife’s title to the 
property, so held by her husband, as her separate estate. 
Otlierwise, certainly, the statute of frauds standing in the 
sway of a court of equity, compelling him to put the agree- 
ment in writing, would enable him and his children to per- 
petrate a fraud upon her and her children that shocks the 
«conscience of every good man. 

6. Nor would the statute of limitations bar such suit by 
the wife. The four years statute might operate as a bar to 
her right to have the contract specifically performed and the 
writing executed, because she had the right to bring her bill 
to enforce the execution of the contract on his failure to do 
so at a convenient time shortly after the marriage, and cer- 
tainly thirteen years was too long a time for her to wait. One 
year, it seems to us, would have been ample to test his sin- 
cerity. Whether her coverture would take such a case against 
the husband out of that statute of limitations is questionable. 
However that may be, the contract having beeu made prior 
to 1865, the broad act of 1869 would bar her effort to have 
him execute the writing; but if he went into the possession of 
her property and held it as her separate estate for her, his 
possession was hers, and she would not be required to sue for 
the property until he set up title in himself, and held ad- 
versely to her, which, upon her theory of the case, he never did 
until a short time before the bill was filed. Inasmuch, how- 
ever, as the facts are not fully and clearly set out in the bill, 
nor such a prayer distinctly made for the relief herein indi- 
cated, and as, under the charge of the court, the jury did not 
pass upon the questions indicated in this opinion, but made 
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their verdict and decree on the issue of a specific performance 
of the verbal ante-nuptial agreement, we feel constrained to 
send the case back for a rehearing, that the issues herein indi- 
cated, if the parties see fit to amend, may be fairly passed 
upon by the jury. 

7. A bill so brought would not abate on the death of the 
husband. It would proceed against his representatives. 

There is but one other point made in the case that need be 
noticed, and that is the seventh ground in the motion for a’ 
new trial, that the court expressed an opinion and argued the 
case to the jury. Wedo not see any violation of the Code 
in this charge. The question seems to have been fairly dis- 
cussed and presented to the jury without an expression of dpin- 
ion on the facts. But this and other immaterial assignments 
of error do not affect the merits of the case, and seem to have 
been abandoned by counsel, as they do not appear upon the 
brief. The judge gave to the case full and thorough consid- 
eration, and ruled the various questions which arose with 
marked clearness and ability; and while we differ with him 
on some points, which make it necessary under the pleadings 
for us to grant a new trial, in all probability, the practical re- 
sult of his ruling and our own will be the same in the end. 
Judgment reversed. 


















Emity R. Haruorn e al., plaintiffs in error, vs. WILLIAM 
T. MayYNarpD, defendant in error. 


1. Grounds of new trial not verified by the presiding judge cannot be con- 


sidered. 
2. The verdict was neither contrary to the law nor the evidence. 









New trial. Practice inthe Supreme Court. Before Judge 
Hau. Monroe Superior Court. February Adjourned Term, 
1875. 







Reported in the decision. 
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LANIER & ANDERSON, Hitt & Harris; HAmMMonp & 
BERNER, for plaintiffs in error. 


A. M. Speer; W. D. Stone; Peeptes & Howe .t, for 
defendant. 


WarRNneER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant as administrator of Elijah Maynard, deceased, for an 
account and settlement of the estate in his hands as such ad- 
ministrator. On the trial of the case, the jury, under the 
charge of the court, found a verdict for the defendant. The 
complainants made a motion for a new trial on the grounds of 
alleged error in the charge of the court, failure to charge the 
jury, and because the verdict was contrary to law, and the evi- 
dence in the case. The court overruled the motion and the 
complainants excepted. 

Whether the court charged the jury as set forth in the mo- 
tion for a new trial, or failed to charge as therein stated, we 
do not know, as these alleged grounds of error contained in 
the motion, are not stated in the bill of exceptions, which the 
presiding judge has certified, to have been true, and therefore 
we cannot consider them. ‘The only ground of error which 
remains for our consideration and judgment, is whether the 
verdict was contrary to law and the evidence. In looking 
through the evidence in the record we find nothing which 
will authorize this court to interfere with the verdict on either 
of the grounds alleged in the motion. The facts of the case, 
as disclosed in the record, bring it within the rulings of this 
court in Miller vs. Gould, 38 Georgia Reports, 465, and 
Campbell vs. Miller, 38 Georgia Reports, 304, and other cases 
in relation to the receipt of Confederate money by trustees. 
There was no error in overruling the motion for a new trial, 
on the statement of facts as disclosed by the evidence in the 
record. 

Let the judgment of the court below be affirmed. 
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JoHN M. Scort, plaintiff in error, vs. GzorGE SINGER, Jr., 
defendant in error. 










1, When plaintiff in an action for land claims through a sheriff’s deed, founded 
upon a sale under foreclosure of mortgage, and produces in evidence the 
mortgage, the judgment of foreclosure, the execution, and the sheriff’s 
deed, with a deed from the purchaser to himself, and proves possession by 
the mortgagor at the date of the mortgage, he has made out a prima facie 
title. 

Where, in such a case, the defendant claims under the mortgagor by a 
private sale subsequent to the mortgage, it will not prevent a recovery 
against him to prove that another person was in possession prior to the 
mortgagor, and that such person put the mortgagor in possession, If both 
parties in an action of ejectment, or of complaint for land, claim under the 
same third person, title need not be traced into such third person: See 17 
Georgia, 303; 19 Lbid., 331; 44 Ldid., 638. 






S 
















Ejectment. Mortgage. Title. Before Judge JAMEs JoHN- 
son. Stewart Superior Court. April Term, 1875. 









Scott brought complaint against Singer, Jr., for a lot of land 
in the town of Lumpkin, in Stewart county. The defendant 
pleaded title by prescription, and the pendency of a former 
suit. Upon the trial the plaintiff showed a mortgage on the 
property executed by one Blackburn, while in possession, reg- 
ular foreclosure and sale thereunder, and deed from the pur- 
chaser to him. The defendant claimed under a private sale 
made by Blackburn subsequent to the date of the mortgage. 
It appeared that one Park had been in possession of the lot 
prior to Blackburn, and that he placed the latter in possession 
thereof. ‘The court, thereupon, stated that as a prior, undis- 
puted possession was shown in Park, it amounted to an out- 
standing title, and that therefore the plaintiff could not re- 
cover. Under this ruling the plaintiff submitted to a non- 
suit, reserving the right to except. 

Exception to such ruling was subsequently taken and error 
assigned thereon. 
















J. L. Wimperty; B.S. Worritt; Peasopy & Bran- 
NON, for plaintiff in error. 
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Beat & Tucker; INGRAM & CRAWFORD, for defendant. 


BLECKLEY, Judge. 


In reversing the judgment the law was announced by this 
court, as stated in the head-notes. Nothing need be added. 
Judgment reversed. 


JOHN R. STERLING, plaintiff in error, vs. JamMES ARNOLD 
et al., defendants in error. 


1, This court will not control the discretion of the circuit court in granting a 
new trial on the ground that the verdict is against the weight of the evi- 
dence, unless that discretion has been abused, and where, in a claim case, 
the evidence is voluminous and conflicting, and yet the truth seems to be, 
as gathered from it all, that some of the property is subject, at least in part, 
to the execution, and the verdict is, ‘‘ not subject”? as to all the property, 
the court does not abuse that discretion by granting a new trial, 

2, Where a guardian buys property with the funds of his ward, and takes the 
deed in his own name individually, he holds the title in trust for the ward; 
and where such property is levied on under an execution against the guar- 
dian, and is claimed by the ward by virtue of a deed made from the guar- 
dian to the ward, even after the lien of the judgment, the date of such deed 
will relate back to the purchase by the guardian, and the title of the ward 
is good against the judgment, if there be no fraud or collusion between 
guardian and ward, and if the evidence satisfies the jury that the ward’s 
money paid for the property, and the judgment creditor did not credit on 
the faith of the property while the legal title was in the guardian. 

3. If all the distributees of an estate, except the ward, have been settled with, 
and the guardian is the executor, and holds the balance of the estate for 
the ward, and uses the money of the estate, after settlement with the other 
distributees, in the purchase of such property, it is the same in effect as if 
he had used the money of the ward; but if such funds, so remaining on 
hand, be the shares both of the guardian and of the ward, left in the estate, 
then the title of the ward will be good only to the extent of his purchase 
money, or part of such balance, and the remaining part will be subject to 
the judgment against the guardian. 

. And if the original purchase of property be made with the ward’s money, 
but the guardian has made valuable improvements with his own funds, 
thereby greatly enhancing the value thereof, to the extent of doubling or 
trebling its value, the legal title being in the guardian, the resulting trust 
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for the benefit of the ward, attaches only to such fro rata interest as his 
purchase money, used by the guardian, gives him in the land, and the bal- 
ance thereof is subject, in equity, to the judgment against the guardian. 

5. Where, in a claim case, the facts make such a division of equitable title to 
property, and such a mixture of equitable rights therein, the pleadings 
should be so framed as to all the material facts of the case, and the verdict so 
moulded, as to subject the proper proportion of the property to the judg- 
ment against the guardian, and give the remainder to the ward; and the 
property should be sold if necessary, and the fund divided according to 
such proportion so authorized by the pleadings, and found by the verdict. 
The equitable rights of the parties may be thus reached in the claim case 
at law under the statutes of Georgia; or either party may go into a court 
of equity, if he see fit, to ascertain and secure such equitable rights: Code, 
sections 3082, 3095. 

6. The sayings of the guardian, while he held the legal title to the land, and 
before suit against him, are admissible in behalf of the ward; @/iter, if 
said after suit against him: 28 Georgia, 170. 

7. The fact that claimant signs as security for defendants in 7. fa., a forth- 
coming bond for the delivery of land in the event that the issue on an affi- 
davit of illegality is determined against them, does not estop him from 
afterwards claiming the land as his property; but such bond may go to the 
jury to be weighed by them for what it is worth, as a circumstance to show 
collusion and fraud between the defendants and claimant. 

8. Where clients reside out of the county where the case is prepared and 
tried, and took no part in its preparation or management, but left it all to 
counsel, and a motion is made for a new trial on the ground of newly dis- 
covered testimony within the county, it is not necessary that the clients 
should swear to want of knowledge or to the use of diligence in respect to 
such testimony; it is enough that counsel, so having entire control and 
management of the case, make the affidavit; and where the court below 
grants a new trial upon such evidence, material and not cumulative, and 
no want of diligence appears, this court will not interfere because counsel 
alone, and not clients too, have made the affidavit of want of knowledge 
and of diligence. 

9. Inaclaim case, though one of the plaintiffs in #. /a., who are assignees 

of the judgment, be dead, and his administrators are made parties, the 

claimant is a competent witness in relation to facts disconnected with de- 
ceased and transpiring since his death, 








Claim. New trial. Guardian and ward. Administrators 
and executors. Judgments. Levy and sale. Improvements. 
Equity. Pleadings. Evidence. Estoppel. Attorney and 
client. Witness. Before Judge BucHANAN. ‘Troup Supe- 
rior Court. November Term, 1874. 
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This case is sufficiently reported in the head-notes and the 
opinion. 


A. H. Cox; B. H. Hitt & Son, for plaintiff in error. 
SPEER & SPEER, for defendants. 


JACKSON, Judge. 


In. 1860, John Neal obtained a judgment against Whit- 
mell L. Sterling for $2,500 00, which was transferred to Park 
and James Arnold. In 1867, execution therefrom was levied 
upon certain lands in Troup county. The lands were claimed 
by John R. Sterling. Subsequently Park Arnold died, and 
his administrators were made parties. The defendant, Whit- 
mell L. Sterling, and the claimant, John R., were brothers. 
Whitmell was John’s guardian, and the administrator on their 
father’s estate. The jury found the lands not subject. The 
plaintiffs moved for a new trial. The court granted the new 
trial on four grounds, and the plaintiffs excepted. 

The first ground for new trial on which the court grant- 
ed it, is that the verdict is against the evidence and the 
charge of the court. It has been repeatedly ruled by this 
court that we will not control the discretion of the court be- 
low in granting a new trial on this ground unless his discre- 
tion has been abused, and that we will be more reluctant to 
interfere when he grants than when he refuses the new trial. 
We think, after carefully examining this voluminous record, 
that the court below has not abused his discretion. ‘The 
charge was, that unless John’s money bought the lands, the 
title being in the guardian, individually, it was subject. The 
impression made upon our minds is, that the verdict is right 
in part and wrong in part, and in the head-notes the legal 
principles applicable to the case, and which will guide the 
court and the parties in a subsequent trial, are as clearly laid 
down as we can make them appear. Some of the funds of 
the defendant, and some of the claimant’s were, perhaps, used 
in the purchase and improvement of several of the items of 
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property levied on and claimed ; and, without the application 
of equitable principles to the case, it seems impossible to do 
complete justice. The pleadings may be so framed at law in 
this claim case as to present the issues fairly, and the jury 
may so mould a verdict as to do justice on principles of equi- 
ty, or the parties, or either of them, may resort to equity, at 
their election. 

The second ground is, that the court erred in admitting 
the sayings of defendant in favor of claimant; and on the 
motion, the court ruled that he did err in that regard, and 
granted the new trial on this ground. Whether he erred or 
not, we think, turns on the time when the defendant in fi. fa. 
made the admissions. If before suit against him, and while 
the formal title was in him, we think them admissable ; if af- 
terwards, inadmissible. Probably some were made before, 
others after; the record does not disclose the date of each ad- 
mission ; on the new hearing it can be fixed: 8 Georgia, 66; 
20 Ibid., 220, 249; 28 Ibid., 170. 

The third ground on which the new trial was granted is, 
that the court erred in ruling out the bond given by defend- 
ants for the forthcoming of these lands on an affidavit of ille- 
gality to this fi. fa., whereon the claimant was their security. 
There was no necessity for a bond for the forthcoming of 
lands, and we think the suretyship of claimant thereon, does 
not estop him from claiming the lands afterwards, as seems to 
have been the idea of the court below. We think, however, 
the bond admissible as a circumstance, slight perhaps, but a 
circumstance going to show collusion between the defendant 
and claimant, and to be given such weight by the jury as they 
think it deserves. 

The fourth ground is newly discovered evidence. From 
the affidavit, it seems that the claimant received from the de- 
fendant, his guardian, some thousands of dollars more than 
appeared on the trial, in property from one Cameron, who was 
indebted to defendant, and turned over the property to claim- 
ant by direction of defendant. One important question made 
on the trial was, the amount that the defendant owed claim- 
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ant as guardian, and the testimony is material in this view, 
nor is it cumulative, but to a new and independent fact. 

The plaintiff in error complains that the parties plaintiff do 
not swear to the want of knowledge of this evidence, but we 
think it unnecessary as they lived out of the county, and had 
nothing to do with the preparation and management of the 
case, and the newly discovered evidence is in the county. In 
such a case, the oath of counsel as to diligence, and ignorance 
of the evidence at the trial is sufficient. 

We think that the court erred against the claimant in not 
allowing him to testify in rebuttal of the evidence of Bing- 
ham and Ferrell, though Arnold, one of the plaintiffs, the as- 
signees of the judgment, was dead, and his administrators 
parties. The deceased had no connection at all with the facts 
testified to by Bingham and Ferrell. They occurred after his 
death; at all events, he had no connection with them; the 
other transferree and plaintiff was living, and we think the 
reason of his exclusion as a witness ceases to exist in such a 
case. 

On the whole, we will not interfere with the grant of the 
new trial. We think justice demands that it should be had; 
and that the pleadings be so framed, and the allegations on 
all material points be so distinctly made that the jury may be 
able to pass distinctly upon each item of property, whether 
subject or not subject, and in what proportion subject ; or that 
either plaintiffs or claimant, at their option, may go into a 
court of equity and have their respective equities there set- 
tled.* Under our statute that parties need not go into equity 
but may have equitable principles and relief given and ap- 
plied at law, we do not see why the pleadings may not be so 
framed here as to do justice to all; but we think the case 
presents such issues as peculiarly are equitable, and we will 
not control either party from carrying the other into chancey 
regularly, if desired: Code, sections 3082, 3095. 

Judgment affirmed. 
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NATHANIEL J. HAMMOND, attorney general, ea rel., plaintiff » 
in error, vs. HAywoop Brookins, ordinary, defendant in 
error. 


Where the certificate of the presiding judge to a bill of exceptions was as fol- 
lows: ‘I certify that the foregoing’bill of exceptions contains all that is 
necessary for a full understanding of the errors complained of, and the 
clerk of the superior court of Washington county is therefore ordered to 
cause a complete exemplification of the record to be forwarded to the July 
term of the supreme court at Atlanta, in order that the alleged errors may 
be corrected,” the writ of error will be dismissed on motion. (R.) 


Certificate. Bill of exceptions. Practice before the Su- 
preme Court. July Term, 1875. 


The above head-note reports this case. 
Tuomas Evans, by James K. HINEs, for plaintiff in error. 


JAMES 8. Hook, by PEEPLES & HowELL, for defendant. 


JAMES M. SmiruH, governor, plaintiff in error, vs. LEwis 
WaALkeRr et al., defendants in error. 


Where a bill of exceptions was not filed in the clerk’s office until sixteen days 
after the date of the certificate of the judge, the writ of error will be dis- 
missed, even though the case reached the supreme court by the return day 
of the term to which it was by law returnable, (R.) 


Bill of exceptions. -Pratice before the Supreme Court. July 
Term, 1875. 


When this case was called, counsel for defendants moved 
to dismiss the writ of error because the bill of exceptions was 
not filed in the clerk’s office of the superior court until the ex- 
piration of sixteen days from the date of the certificate of the 
judge. In support of this motion the following facts were 
relied on: 
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The bill of exceptions was certified by the presiding judge 
on March 22d, 1875. Service was acknowledged thereon by 
opposite counsel, on the 31st of the same month. It was filed 
in the clerk’s office on April 7th, 1875, and certified and for- 
warded by him onthesameday. It reached the clerk’s office 
of this court on the 12th of April. The return day to the 
next term was the 15th of June. The court, nevertheless, 
dismissed the case, enunciating the principle embraced in the 
above head-note. 


B. B. Bower, solicitor general, for plaintiff in error. 


Wooten & Simmons, by R. F. Lyon, for defendant. 


JAMES 8. NICHOLS, administrator, plaintiff in error, vs. RE- 
BeEccA L. M. FRASER ef al., defendants in error. 


1. ‘Where a paper purporting to be a bill of exceptions was served upon op- 
posite counsel before it was certified by the presiding judge, the writ of error 
will be dismissed. (R.) 

. The bill of exceptions to an order granting an injunction was served upon 
opposite counsel before it was certified by the judge, A motion to dismiss 
the writ of error upon this ground, was sustained, Counsel for plain- 
tiff then stated that there was still time within which to perfect service, and 
asked leave to withdraw the bill of exceptions for this purpose. This was 
allowed by the court without prejudice to the rights of the defendants, Ser- 
vice was perfected, the bill of exceptions refiled in the clerk’s office of this 
court, and the case reset fortrial. When the case was called asecond time, 
counsel for defendants moved to dismiss the writ of error because there 
was no record certified under this bill of exceptions, It was replied that 
the record forwarded with the first bill of exceptions was here, The court 
sustained the motion, holding that when the bill of exceptions was with- 
drawn, there was no case pending in this court, the writ of error having been 
dismissed, and that counsel for plaintiff in error should have commenced 
de novo, ignoring entirely the former proceeding, and complying with all 
the requirements of the statute, (R.) 


Bill of exceptions. Service. Practice before the Supreme 
Court. July Term, 1875. 





ATLANTA, JULY TERM, 1875. 
Philo vs. The State of Georgia. 


This case arose upon exceptions to the order of the chancel- 
lor granting an injunction. When it was called, counsel for 
defendants moved to dismiss the writ of error because service 
of a paper purporting to be the bill of exceptions was made 
* on them before it had been certified by the judge. An in- 
spection of this document revealed the fact that service was 
made on July 24th, 1875, and the certificate on July 26th of 
the same year. Whereupon the court sustained the motion 
and dismissed the case. 

On the next day, counsel for plaintiff in error stated that 
there was still time within which to perfect service, and asked 
‘ leave to withdraw the bill of exceptions for this purpose. 
This was allowed by the court without prejudice to the rights 
of the defendants. The bill of exceptions was accordingly 
withdrawn, was served on August 5th, 1875, and refiled on 
August 6th, 1875, in the clerk’s office of this court. It was 
neither refiled in the clerk’s office of the superior court, nor 
recertified by such officer. The case was again set for trial on - 
the docket of this court. When reached, a motion to dismiss 
was made on the ground that there was no record here cer- 
tified under the bill of exceptions then before the court. It 
was replied that the record which had been forwarded in the 
first instance was here. The court dismissed the case enunci- 
ating the principles set forth in the above head-notes. 


Puriuies & Camp, by W. 8S. THomson, for plaintiff in 
error. 


W. T. & W. J. Winn, for defendants. 


JERRY Puxrxo, plaintiff in error, vs. THE STATE OF GEOR- 
eta, defendant in error. 


Where the clerk of the superior court fails to forward a bill of exceptions, 
after the expiration of the ten days allowed him for making out transcript 
of record, etc., until too late to reach the clerk’s office of this court by the 

VOL. LIV. 45. 
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return day of the next term, by reason of which said case is placed upon 

the docket of the second term, the writ of error will be dismissed. (R.) 

Bill of exceptions. Practice before the Supreme Court. 
July Term, 1875. 


When this case was called, counsel for the state submitted 
a motion to dismiss the writ of error because it was, by law, 
returnable to the last term of this court. In support of the 
motion he relied upon the following facts : 

The bill of exceptions was certified by the judge, in the 
usual form, on January 19th, 1874. It was served and filed 
in office on the next day. It was certified by the clerk on 
February 23d, 1875, and reached the clerk’s office of this 
court on the 25th of the same month. 

In reply to this motion, one of the counsel for plaintiff in 
error, stated in his place, that at the last term of this court 
he discovered that this case had not been forwarded; that he 
immediately saw the clerk and caused him to send it on; that 
it reached this court before the call of the docket of the Al- 
bany circuit, to which it properly belonged, but after the com- 
mencement of the term; that he then moved the court to have 
the same entered upon the docket and tried, but this was re- 
fused ; that the case thus was placed upon the docket of the 
present term. 

The motion was sustained and the writ of error dismissed. 


Vason & Davis ; GARTRELL & STEPHENS; Z. Z. Odom, 
for plaintiff in error. 


B. B. Bowen, solicitor general, for the state. 


Cato Movueuon, plaintiff in error, vs. THE STaTE oF GEoR- 
GIA, defendant in error. 
Service of a bill of exceptions upon the solicitor general pro tem,, after the 
adjourriment of the term of the court at which the case was tried, is insuf- 
ficient. (R.) 
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Service. Solicitor General pro tem. Bill of exceptions 
Practice before the Supreme Court. July Term, 1875. 


When this case was called a motion to dismiss the writ of 
error, was submitted by counsel for the state upon two grounds, 
to-wit: Ist. Because not made returnable to the proper term. 
2d. Because there had been no valid service of the bill of ex- 
ceptions. It is unnecessary to report the facts upon which 
the first ground was based, as it is covered by the decision in 
the preceding case. As to the second ground the facts were 
as follows: 

The case was tried at the April adjourned term, 1874, of 
Dougherty superior court. Thomas R. Lyon, Esq., repre- 
sented the state as solicitor general pro tem. at that term. The 
court adjourned on June 20th, 1874. He acknowledged ser- 
vice of the bill of exceptions, as solicitor general pro tem., on 
June 23d, 1875. 

The motion was sustained and the writ of error dismissed. 


H. Moraan, by D. H. Pops, for plaintiff in error. 


B. B. Bower, solicitor general, for the state. 


MartTHa J. RoeEBvck, plaintiff in error, vs. THE STATE OF 
GEorGIA, defendant in error. 


When, after the expiration of the ten days from the filing of the bill of ex- 
ceptions allowed the clerk for making out transcript of record, etc., there 
was sufficient time for the case to have reached the clerk’s office of the su- 
preme court before the return day of the next term, butthe same was neither 
certified nor forwarded until after the commencement of said term, thus 
causing it to be entered upon the docket of the next succeeding term, the 
writ of error will be dismissed, And this, notwithstanding the fact that if 
the fifteen days from the date of the certificate of the presiding judge per- 
mitted by the statute for service and filing. were added to the ten days al- 
lowed the elerk, it would have been impossible for the case to have been 
returned to the next term. (R.) 

JACKSON, Judge, dissented from the last proposition. 
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Roebuck vs. The State of Georgia. 


Bill of exceptions. Practice before the Supreme Court. 
July Term, 1875. 


A motion was made to dismiss the writ of error in this 
case because made returnable to the wrong term. In support 
of this motion, counsel for the state relied upon the following 
facts : 

The bill of exceptions was filed in the clerk’s office of the 
superior court on December 14th, 1874. The return day of 
the January term, 1875, of the supreme court, was December 
29th, 1874. The certificate of the clerk was dated February 
16th, 1875. It reached the clerk’s office of this court on the 
19th of the same month. 

It was replied by counsel for plaintiff in error, that there 
was allowed twenty-five days from the date of the certificate 
of the judge before the clerk was compelled to forward the 
bill of exceptions; to-wit: fifteen days for service and filing, 
and ten days for making out transcript ; that as the judge’s 
certificate was dated December 7th, 1874, there was no neces- 
sity for the clerk to transmit until January 2d, 1875, and if 
then forwarded the case would have been, by law, returnable 
to the present term of the court, the term to which it had 
been, in fact, made returnable; that therefore the case was 
within the provisions of the act of 1870: Code, section 4272. 

A majority of the court ordered the writ of error dismissed. 


H. Morean, by D. H. Pops, for plaintiff in error. 


B. B. Bowen, solicitor general, for the state. 
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ABATEMENT. See Husband and Wife, 19. 
ACCEPTANCE. See Negotiable Instruments, 2. 


ACCORD AND SATISFACTION, 

1. Usury, there may be accord and satisfaction of. Rogers vs. Ball, 15. 

2. Deduction at time of settlement of debt, not amount to, though so 
agreed by parties. did. 

3. If payment be in property at value greater than debt, with further addi- 
tion to price on agreement that advance is in satisfaction of usury, and 
creditor gives note for excess over debt, and pays it, such action consti- 
tutes accord and satisfaction. dd. 


ADMINISTRATORS AND EXECUTORS. 

1. Application for year’s support by administrator subsequently adopted by 
widow; not dismissed on appeal because made by administrator, or be- 
cause he had no notice. Notice may be shown by parol. Fordes vs. 
Anderson et al., 93; Butts vs. Pugh, next friend, 465. 

. Legal representative is necessary party to proceedings to vacate judg- 
ment in favor of deceased. Grier, executrix, ys. Fones, executor, 154. 

. Proper mode of making such representative a party. did. 

. Return by administrator that he had invested $2,000 00 in Confederate 
bonds, is no proof that fund which he received in good money, without 
fault on his part, became Confederate currency. Davis, administrator, 
vs. Harper et al., 180. 

. Purchaser at sale who fails to comply, and is sued for deficiency on se- 
cond sale, cannot set up mental mistake as to amount of his bid. 4/- 
exander vs. Herring et al., administrators, 200. 

. Measure of damages is the amount necessary to place administrator in 
same position as if purchaser had complied. bid. 

. Judgment against executor conclusive on estate. Castellaw, adminis- 
trator, et al., vs. Guilmartin, executor, et al., 299. 

. Equity only interferes with administration in strong case. ayo, trus- 
tee, us. Keaton, executor, et al., 496. 

. Judgments against defendants in individual capacities; fact that execu- 
tions style them ‘executors,’ not affect case. TZharpe vs. Tharpe; 
Tharpe vs. McCall, sor. 

. Declaration in short form against administrator of A, alleging that he 
is indebted on note, a copy of which is attached, the copy being a joint 
note signed “A & B,” is a suit against defendant in representative char- 
acter. Fennings, administrator, vs. Wright & Company, 537. 

. Dower or child’s part, widow entitled to; having remained in possession 
until right to dower was barred, presumed to have elected to take child’s 
part, especially where such course was the most beneficial to her. Sew- 
ell vs. Smith et al., 567. 


ADVERTISEMENT. See Zax, 5; Evidence, 33, 34. 
ALIMONY. See Husband and Wife, 13. 
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INDEX. 


AMENDMENT. 


I. 


Charge should not nullify effect of amendment made without objection. 
Akin vs. Bartow County, 59. 


. Declarations in statutory form are amendable. did. 
. Relates back to commencement of suit, amendment does. did. 
. Amendment to sworn bill verified by solicitor, in discretion of chancel- 


lor to allow. Cook vs. Board of Commissioners, etc., 163. 


. Decree, omission of chancellor to sign, cured by nunc pro tunc judgment 


at subsequent term. Sloan vs. Cooper, 486. 


. Conversion alleged on day subsequent to suit, may be amended by sub- 


stituting day prior thereto. TZoole & Price et al. vs. First National 
Bank, 497. 


APPEALS. See Fustice Courts, 1, 7, 8. 


APPRENTICE, 


Provisions of act of March 17, 1866, amending the law as to appren- 
tices, should be strictly complied with, and it should so appear on the 
face of the proceedings. Sallinger vs. McLain, 159. 


. Petition that minor should be bound out didnot showresidence. Order 


granting application was passed on day. petition was filed, reciting only 
fact of application and that no good cause was shown to contrary. On 
writ of habeas corpus minor should be discharged, did, 


ARBITRAMENT AND AWARD. 


Owner of mill-dam'to pay proprietor of adjacent land specific sum an- 
nually sé long as water was kept at certain height; payment must be 
made so long as dam causes overflow, although water be not kept con- 
tinuously at stated height. Wilkinson, administrator, vs, Sitton, 71. 


. Award upon disputed question of law binding on the parties, even 


though erroneously decided. Forbes, treasurer, vs. Turner, judge, 252. 


. To action on common law award, defendant may plead that it covered 


matters not submitted, without filing copy of testimony. Crane, admin- 
istrator, vs. Barry, 500. 


. Cotton Exchange, failure to comply with award of, where no willful vio- 


lation of constitution,,etc., appears, no ground of expulsion. Savan- 
nah Cotton Exchange vs. State, ex rel., 668. 


. Jurisdiction of arbitration court denied, party entitled to appeal on that 


issue without submitting entire controversy. Jéid. 


. Cotton Exchange, award of subject to be reviewed by legal tribunals. 


Lbid. 
ACHMENT. 


. Returnable to wrong county; defendant makes no defense, but simply 


replevies property; may set up defense by illegality to execution pro- 
ceeding from judgment on replevy bond, TZyreutlen, trust., vs. Smith 
et al., 575. 


. Forthcoming bond for property attached; refusal to deliver is forfeiture. 


Proof of advertisement for sale unnecessary, Stinson et al. vs. Hall, 


sheriff, 676. 


. Dismissed for defective affidavit, attachment may be after replevy. 


Bruce vs Conyers, 678. 


. Judgment dismissing attachment is final, and subject to separate writ of 


error. Jdid. 
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5. Affidavit to obtain attachment for purchase money must be positive as to 
description of property. did, 


BANKRUPT. . 

1. Goods received on commission; failure to account for proceeds creates 
debt which discharge does not bar. Meador & Brother vs, Sharp, Fr., 
125. 

. Judgment creditor may proceed against property fraudulently conveyed 
by debtor prior to passage of bankrupt act, although latter was discharg- 
ed prior to trial of claim, Barber vs. Terrell, 146. 


. Money raised on final process before the court for distribution, not or- 
dered paid to assignee. ‘Dyson, sheriff, vs. Harper, ass., et al.; Kelly 
us. Harper, ass., et al,, 282. 


BUILDING AND LOAN ASSOCIATIONS. 


1. An equitable adjustment of the rights of stockholders zz¢er sese, is to 
charge each borrower with the amount received, with seven per cent. 
interest; credit this debt according to the law of partial payments 
with payments made; pay balance into funds of association; then let’ 
entire amount thus received, after deducting expenses, be divided. Good- 
rich et al, vs. City L, and B. A. of Augusta et al., 98. 

. Stockholders who have received more than their proper share may be 
made parties and compelled to refund, Jézd. 


. Interlocutory decree may be rendered as to mode of settlement for those 
before the court, to be opened for adjudication of questions touching 
those subsequently brought in, Jdzd. 

Officers of association, having in good faith carried out plan of settle- 
ment adopted by majority, even though such plan be set aside, not made 
individually liable, Zédzd. 

. Contract for advance on stock not usurious on face. Redwine vs, Gate 
City L. and B. A., 474. 


CASES CITED. 
(The page shows where cited.) 
Adams vs. Adams, 36 Ga. R., 161 
Adams vs. Cater, 31 
Addison vs. Christy, 108 
Administrators of Ligon vs. Rogers, f = 541 
Atlantic and Gulf Railroad Company vs. Florida Const. Co., . 41 680 
Atlanta and West Point Railroad Company vs. Hodnett,. . 639 
Avin vs. Beckom, 353 
Bank of St. Mary’s vs. Mumford & Tyson, 639 
Barnes ef a/. vs. Underwood, administrator, 467 
Beal vs. Burkhalter, 514 
Bell vs. McGrady, 378 
Benjamin e¢ a/., administrators, vs. Gill, administrator,. . . 486 
Bishop vs. Sanford, 127 
Black vs. Scanlon, 679 
Black vs. Swanson, 108 
Booty vs. Brazier, administratrix, 464 
Boston & Gunby vs. Cummins, 621 
Breed vs. Nagle, 572 
Branch vs. Riley, 590 
Britt vs. Hayes, 267 
Brown vs. State, 439 
Oe Gi. A OSs 6. 6 o-oo OR ROSE 12 149 
Brown vs. Wells, 454 
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Bryan & Hunter vs. King, 

meee af al, ot. Beal ak, 66k i 8 ke ee See 
Bryan vs. Gunn, 

Bryan vs. Southwestern Railroad Company, 

Bryan vs. Watson, 

Bullard vs. Pitts, 

Burton vs. Black, 

Campbell vs. Miller, 

Camp vs, Cahn, 

Candler vs, Hammond, 

Caraker vs. Mathews, 

Central Railroad and Banking Company vs, Collins e¢ a/,, 
Central Railroad and Banking Company vs, Collins e¢ a/ , 
Chambers vs, Collier, 

Chambers vs, State, 

Ceemenees Of, PRAM. 0 6 ttt ee ee 39 
Cherry vs. McCall, 

Clark & Cole vs, Dobbins ef a/., 

Clark, executor, vs, Harker, 

Clements vs, Malloney, 

Cloud & Shackleford vs, Dupree, 

Comas vs, gy re 


Dallas vs. Heard, 

Daly vs. 

Daniel vs. H Hollingshesd etal, 

Davie vs. McDaniel, 

Davie vs. McDaniel, 

Davis ef al. vs, Anderson, 

Denham vs, Williams, 

Dobbins vs. Orange and Alexandria Railroad Company é¢ a/., 37 
Dunn vs, Crozier, 

Durham ¢é ux vs. Taylor, 

Dyson vs. Beckham, executrix, 

Edwards vs, Dixon, 

GE OE ee ee ne 41 
Flint River Steamboat Company vs. Foster, 

Footman, assignee, vs, Pusey, Jones & Company, 

Fowler vs. Waldrip, 

Frazer vs. Jackson, 

Georgia Railroad Company vs, Wynn, 

Gilbert vs, Hardwick, 

Gladney vs, Deavors, 

Graddy vs, Hightower e¢a/.,. . 2. 2 2 ee ee ee eee 
Graddy vs. Hightower efa/.,. 2... 2 2 cc ee ecee 
Gray vs, O'Neal, 

Guerin .vs. oo 


Hamilton vs. Conyers, 

Hanson vs. Crawley, 

Harris vs. Colquitt & Baggs 

Hazlehurst vs, Savannah, Griffin and N, Ala. R. R. Co, e¢ a/., pe: 
Heard vs. Callaway, 

Henderson vs, Stiles, 

Hobbs vs, Cody, 

Hollifield & Company vs. White, executrix, 

Holt vs, Experience, 


” 540 

33 
455 
455 
195 
485 
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Home Insurance Company vs, City of Augusta, 50 Ga. R., 649 
Horn, trustee, vs. Ross, 20 * 693 
Howard vs, Gresham, 464 
Jackson vs, Jackson, 176 
Johnson vs, Bemis, Ill 
Jones & O’Dowd vs, Russell, - 526 
Justices Inferior Court vs. Plank-Road Company, 

Kitchens e¢ a/, vs, Hutchins, 

Knowles e a/, vs. Lawton, 

eee ot al, GP Rg tk 8 6 8 ae me ee 4! 

Lay vs, Seago, 

Leaptrot vs. Robertson, 

Leaptrot vs. Robertson, 

Lessee of Dudley, etc., vs. Bradshaw, 

Levining vs, State, 

Lewis vs, State, 

Lockett vs. Usry, 

Long vs. Hood, 

Mackie, Beattie & Company vs, Glendenning, 

Maddox vs, Eberhart, 

Maxwell vs. Harrison, 

May vs. Memphis Branch Railroad Company, 

McAmy. vs. Higdon, 

McCann vs. Brown, 

McCoy vs. State, 

McDonald, assignee, vs, Sims ef a/., 

McDougald, administrator, vs. Bellamy, administrator, . . 

McDougald, administrator, vs, Bellamy, administrator,. . . 

McDougald vs. Hall, 

McLane vs, State, 

Mechanics Bank vs, Heard, 

Miller vs, Gould 

Miller vs. Gould, 

Mitchell vs, Rome Railroad Company, 

Monroe vs, Napier, 

Morris vs. Davidson, 

Morris e¢ a/. vs. Munroe, 

Moye vs, Waters, 

Murphy zs. State, 

Murray vs. Sells, 

Odom vs, Odom, 

Ordinary, etc., vs. Proctor, 

Papot vs, Gibson, 

Pare vs, Mahone, 

Parker vs, Fulton Loan and Building Association, 

Paschal vs, Davis, 

Peacock, Chapman & Company vs, Peacock, 

Phillips vs. Brigham, Kelly & Company, 

Pitts vs. Hendrix, 

Pollock vs, Gilbert, 

Poole vs, Perdue, trustee, 

Pope vs. Toombs, 

Penceett ee, Teper Comet 0G... kk 58s 6 4 we ow 46 

Redd, executor, vs, Muscogee Railroad Company,. . 

Rogers vs. Parham, 

Rome R. R. Co. vs. Sullivan, Cabot & Co... . ...... 32 

Rose & Co. ws. Gray, a a 

Ross vs, Vason, 

Saunders vs. Smith, adm’r, 
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Sav. and Ch. R, R. Co, vs. Callahan, 49 Ga. R., 572 
Rennes te OCvemiany, Gh se eR ae dys Salt te a 27 
Schley vs, Lyon & Rutherford, 6 583 
Scisson vs. McLaws, 599 
Scott, Carhart & Co. vs. Warren ef a/.,. 2 2 0-5 ee wo 21 447 
Seabrook vs. Und. Ag’y e¢ al,... 641 
Searcy ws. Stubbs, 360 
Settle vs. Allison, 464 
Shields vs. Yonge, 505 
Shorter e¢ a/. vs. Hargroves, adm’r, 

Sims e¢ a/. vs. Phillips e¢ ad, 

Smith vs. Ezell, 

Smith vs. Wright, 

Spann vs, Clark, 

Stanton vs. Burge, 

Soe Ge Co, Oe, Pe Oa. 6 kk 6 ke ee ee HES 37 

Studstill ws. State, 7 

PO A Mila 6 6-4 8k mS 4 eee 20 

Sutherlin vs. Und, Ag’y, 53 

po ee Yee 15 

po ge Se | Pee ee eee eee 15 

Tennell, adm’r, vs. Ford e¢ al.,....- ° 

Tinsley e¢ a/. us. Lee, 

Tison vs. McAfee, 

Tison vs. Yawn, 

Tommey & Stewart vs. Finney, 

Toomer vs. Dickerson, 

Turner vs. Thompson, Kendrick & Co.,. ... 

Union Br. R. R. Co. vs. East Tenn. and Ga. R, R. Co.,. . 

United States vs. Athens Armory, etc,,. .....+-.- 

Walton vs. Ramsay, 

Washington ws. State, .... 

Watkins vs. Cason, 

Welborn vs. Bonner, 

West End and At. St. R. R. Co. vs. At. St. R. R. Co.,. . 

West End and At. St. R. R. Co. vs. At. St. R. R. Co.,. . . 

West End and At. St. R. R, Co, vs. At. St. R. R. Co.,. . 

Whatley vs. Newsom, 

Whatley vs. Newsom, 

White vs. Herndon, 

White vs. Herndon, 

Whitworth zs. State, 

Williams e¢ a/. vs, Hollis, 

Williams e¢ a/. vs. Holls, 

Williams vs. Kelsey & Halsted, 

Winship vs. Phillips, - , 284 
Winter vs, Garrard, 447 
Wooten ef a/. vs. Archer, 572 
Wynn ve. Booker e¢ a/.,. ..... 459 
Zorn vs. Walker, 533 


CERTIORARI, 


1. No question of fact involved, and superior court having finally disposed 
of case, this court not interfere except where discretion was manifestly 
abused, Ayres vs. Taylor, 264. 

. Exceptions to verdict in city court dismissed by supreme court; certiora- 
ri may be applied for within three months from such dismissal. Roach 
vs. Sulter, 458. 
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CHARGE OF COURT. 
1. Presumed correct, charge not set forth willbe, Lackey vs. Bostwick, 45. 


. Amendment made without objection, charge of court should not nullify 


effect of. bid. 


. Request to charge should set forth principle of law without attempting 


to draw inference therefrom. did, 


. Although request to charge be refused, yet instructions applicable to 


facts of case should be given. did. 


. Error to charge that if jury believe evidence to be different from what 


it was when passed on by the supreme court, they should find for com- 
plainant. Compton vs. Cassada, 74. 


. General instructions cover request; failure to give not error, Barder 


vs. Terrril, 146. 


. Claim case, on trial of, not error for court at conclusion of charge to ask 


counsel if they wish jury instructed as to damages. did. - 


. Responsive to bill, what is and what not, duty of court to charge. Gray 


vs Obear, 231. 


. Legal right to have charge reduced to writing. Request should be 


made before commencement of argument. dd. 


. Law, whence it obtains it, court need not inform jury. Sumnervs. Bry- 


an, Dillingham & Co. et al, 613. 


CLAIMS. 


I. 


Neither a memorandum of debts made by defendant, nor the schedule 
attached to his petition in bankruptcy, is admissible to show indebtedness 
to claimant, both having been executed after his purchase. Sarder vs. 
Terrell, 146, 


. On trial of issue whether conveyance was a fraud on creditors, compe- 


tent to show pendency of suits at time of execution, did. 


. Damages, law as to; court may inquire at conclusion of charge whether 


counsel wish jury instructed as to. Jdzd. 


. Lien lost in any way, proper defense. Winship vs. Phillips, 237. 
. Affidavit and bond recite that property has been levied on, claimant es- 


topped from attacking levy. Cohen vs. Broughton 296, 


. Title does not pass where goods were obtained by fraud, and vendor 


may claim. Landauer & Bro, vs. Cochran, McLean & Co. 533. 


. Several claim cases pending, all in behalf of same claimant; one was 


tried and the property found subject. It was agreed that this case 
should be carried to the supreme court, and that the others abide its 
decision. As soon as the remittitur affirming the judgment below was 
returned, claimant withdrew his claims in the other cases, When the 
land in controversy was sold and the fund brought into court, claimant 
demanded the fund: edd, that the above agreement barred him, Brad- 
shaw et al, vs. Gormerly et al., 557. 


. Competent for plaintiff to show that deed from defendant to claimant was 
. void as to creditors, bid, 


. Levy in one county and claim interposed; execution not withdrawn to 


levy in other county, without order of court, Kendall vs, Westbrook, 
587+ 


. Complete equity sufficient basis for claim. Wilkinson & Wilson vs. 
Chew, 602. 
. Appeal lies from justice courts where either the 7. fa., or the value of 


property claimed, exceeds $5000. TZurman vs. Cargill & Daniel, 663. 
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12. Act of 1874 regulating right of appeal in such cases, not unconstitu- 
tional, did. 

13. Equitable right may be reached upon trial of claim if pleadings be 
properly framed. Sterling vs, Arnold et al., 6go. 

14. Forthcoming bond, claimant having signed as security for defendants in il- 
legality, not thereby estopped from subsequently claiming, but such fact 
may be considered by jury as evidence of fraud, did. 


COMMITTING COURTS. See Fustice Courts, 2, 3. 


COMPROMISE AND SETTLEMENT. 
1. Consideration for promise, settlement of dispute as to legality of debt is, 
Luey et al., assignees, vs Noble Brothers & Company, 344. 
2. Decisions adverse to plaintiff, who, thereupon compromises ; subse- 
quently decisions are reversed, plaintiff cannot avoid settlement on 
ground of mistake of law. Spriggs vs Bramblett, 348. 


CONF ESSION, See Criminal Law, 2, 19. 
CONSOLIDATION OF RAILROADS, See Corforation, 3, 4. 


CONSTITUTIONAL LAW. 


1. Land in two counties; suit commenced in one before adoption of con- 
stitution of 1868, but trial after; recovery had for entire tract, Barnes 
et al., us, Underwood, administrator, 87. 

. Provisions of Code authorizing executors etc., to be cited before ordin- 
ary for settlement, etc., is not in violation of the constitution of the state 
or of the United States. Davis, administrator vs, Harper et al,, 180. 

. Act revising and consolidating municipal charter may provide for sub- 
mission to people before taking effect. Mayor, etc., of Bruns, et al., vs. 
Finney et al., 317. 

. Appointment of judges of superior courts, whether for circuits created 
since the adoption of the constitution or before, must be one half for four 
years and the other half for eight. Strozer, relator, vs Wright, Fudge, 
39! 

. Governor having appointed, power isexhausted, He cannot recall com- 
mission and appoint for longer term. did. 

. Contract between state and stockholders, charter of corporation is. Priv- 
ileges conferred cannot be withdrawn unless such right be reserved. This 
reservation exists in all charters granted since adoption of Code. Cen- 
tral R, R. and Banking Co, et alvs, State, gor ; Statevs, Georgia R. R, 
and Banking Co, 423 

. Exemption from taxation, competent for legislature to grant to corpora- 
tion. bid. 

8. Unconstitutional, act not declared in doubtful case. TZurman vs. Car- 
gill & Daniel, 663. 

g. Act of 1874 providing for appeals from justice courts in claim cases, not 
unconstitutional. /dzd. 


CONTEMPT. See Levy and Sale ry 8,95 Fustice Courts, 6. 


CONTINUANCE, 
1. Public excitement alone not good ground of, Brinkley vs. State, 771. 


2. Grounds known at time of first motion cannot be embraced in second, 
Loid. 
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3. Discretion of court below as to, especially where grounds came pecu- 
liarly within its knowledge, not controlled, Moody vs. State, 660. 


CONTRACTS, 


1, Obligation to manage sum of money for another, and to turn over notes 
and f, fas, guaranteed by obligor: /He/d, that although on a settlement 
the notes and f fas. offered were those in which the money was in- 
vested, yet plaintiff was entitled to the guaranty, Simmons vs, Martin, 
administratrix, 47. 


If defendant plead that the money was invested in the notes, etc., by 
consent of the plaintiff, it must further appear that such action was in- 
tended as a discharge of defendant’s liability to guaranty before it will 
so operate, did. 

. Orders were passed by the inferior court, and entered on the minutes, 
directing certain bonds to be issued. This was a sufficient compliance 
with section 493 of the Code, requiring contracts with a county to be in 
writing, etc. Akin vs. Bartow County, 59. 


. License required for protection of public, contract with person carrying 
on business without, not enforced, Taliaferro vs, Moffett, 150. 


Contract that plaintiff shall serve defendant as clerk for specified time, 
and defendant refused to allow him to enter on work, plaintiff has right 
to recover, not his wages, but damages, Putney vs. Swift, Murphy & 
Company, 266, 

Fraud in execution of contract must be shown to authorize introduction 
of parol evidence to contradict, Mitchell et al, vs, Universal Life In- 
surance Company, 289. 


. Written, contract required by law to be, not shown to have been altered 
by parol after execution, did, 


. Entire demand, account for cross-ties delivered under contract, whole 
being due, is, acon and Augusta Railroad Co, vs, Garrard, 327. 


Consideration for promise, settlement of dispute as to legality of debt 
is. vey et al., assignees, vs, Noble Brothers & Company, 344. 


Consideration claimed to be illegal; defendant must show it affirma- 
tively to be so, and that there was no other, did, 


Where one insurance company purchases business of another and as- 
sumes its liabilities, separate action by holder of policy in latter com- 
pany cannot be maintained against former, for want of privity, Zmpire 
State Insurance Company et al, vs, Collins, 376. 

. Contract between state and corporation, charter of corporation is, Priv- 
ileges conferred cannot be withdrawn unless such right be reserved, 
This reservation exists in all charters granted since adoption of Code. 
Central Railroad and Banking Company et al, vs, State, gor; State 
us, Georgia Railroad and Banking Company, 423. 

Where there was lease of hotel and sale of furniture by H. to M. Sub- 
sequently, M., alleging that he was deceived as to value of furniture, a 
settlement was had, $2,000 00 taken off price and new notes given. 
After H. had used the furniture nearly three years, M., by H’s consent, 
leased hotel and sold furniture to W. On settlement between M, and 
H., former only chargeable with value of furniture at date of last sale, 
McBurney vs, Harris et al., 470. 

On trial of bill filed by H. against M, for settlement, M, testified that 
at time new notes were given, all demands mutually existing between 
them were included. H. denied this, and claimed that M. owed him 
on a former partnership in the hotel business, Competent for counsel 
for M,, in argument, to discuss rights of parties under settlement at 
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which notes were given, and to force H. to stand by settlement or go 
behind it, did, 
15. Payment of part of money already due on note, no consideration to sup- 
port promise, Burnett vs, Williams et al,, executors, 525. 
16, Agreement of counsel, though not in writing, acted on by one side, 
binding. Bradshaw et al. vs. Gormerly et al., 557. 


CORPORATIONS. 

1. A corporation, to borrow money, issued preferred stock certificates, with 
indorsements thereon that fifteen per cent. per annum was guaranteed 
for two years when the certificates were to be redeemed or converted 
into common stock, at option of the holders, also, that they were se- 
cured by first mortgage bonds. At the expiration of two years, the com- 
pany being unable to pay the certificates, they were exchanged for the 
mortgage bonds. The holders of this preferred stock were always re- 
cognized by the company as creditors. He/d, that in a contest over the 
assets they were entitled to claim as creditors. Totten & Co. vs. Tison 
et al., 139. ° 

. Injunction asked by some stockholders against action of company which 
they claimed to be w/tra vires. Discretion of chancellor refusing not 
controlled where act sought to be enjoined was the continuance and con- 
surnmation of a scheme extending over a long period of time, and in 
which the complainants appear to have acquiesced. Cozart et al, vs. 
Ga. R. R. and Bg Co., 379. 

. Act of 24th August, 1872, under which Central Railroad and Banking 
Company and Macon and Western Railroad Company were consolidat- 
ed under name and charter of former company, created new corporation, 
the rights, privileges and liabilities of which dated from the acceptance 
of the new charter covered by the before-recited act. The same is true 
as to the union and consolidation of the Southwestern and the Musco- 
gee Railroad companies. Cent, R. R. Co. vs. State; Southwestern R. 
R. Co. vs. State; State vs. Aug. and Sav. R. R. Co., gor. 

. As such new charters dated since the adoption of the Code, the right of 
withdrawal of the exemption from taxation existed. Jdzd. 

. As the Augusta and Savannah Railroad Company stood upon a charter 
granted prior to the adoption of the Code, the act of 28th of February, 
1874, taxing it more than was allowed by such charter, was unconstitu- 
tional, Jdzd, 

. Court may specify in order objects of corporation. This cures defect 
in petition. Redwine vs Gate City L. and B. A., 474. 

. Stock subscription, suit for; no defense that railroad has been seized by 
governor. Mullins vs. North and S. R. R. Go., 580. 

. Agent, corporation boynd by fraudulent conduct of. Scofield Rolling 
Mill Co. et al. vs. State, 635. 

. Award rendered by cotton exchange, failure to comply with where no 
willful violation of constitution, etc., appears, no ground of expulsion, 
Sav, Cot. Ex. vs. State ex rel., 668. 

10, Jurisdiction of arbitration court under charter denied, party entitled to 
appeal on that issue without submitting entire controversy, Jdzd, 


11, Award of cotton exchange as arbitration court, subject to be reviewed 
by judicial tribunals J/d7d, 


12, Charter sought, applicants must specify business to be carried on, place 
of business, and amount of capital to be used, Jn re Deveaux et al., 


67}. 
COSTS. See County Matters, 3. 
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COUNTY COURT. See County Matters, 3. 


COUNTY MATTERS. 


II, 


12, 


13. 


Bridge, suit against county for damages resulting from want of repairs 
to; it must be alleged and proven that bridge was erected by letting it 
out to lowest bidder and that no bond, as required by law, was taken 
from contractor. Collins vs. Hudson et al,,com’rs, 25. 


. Commissioners, suit may be brought against, and service perfected on 


majority. did. 

Fines and forfeitures derived from misdemeanors transferred to county 
court, after deducting costs of officers of superior court in such cases, 
should be paid to county treasurer, Jn re Speer, sol. gen., et al., 40. 


. Where by act of December 17, 1861, Bartow county was authorized to 


issue bonds for the support of indigent families of Confederate soldiers, 
and by act of February 23, 1866, the inferior court was authorized to 
settle the same, latter act is recognition of legality of bonds, Adin vs, 
Bartow County, 59¢ 


. Money borrowed for purpose above indicated, not considered in aid of 


the rebellion, did, 

Orders were passed by the inferior court and entered on the minutes, 
directing certain bonds to be issued, This was a sufficient compliance 
with section 493 of the Code requiring contracts with counties to be in 
writing, etc, dzd. 

Bridge located within limits of incorporated town, not, of itself, oust 
county of control, and render town liable for damages resulting from 
defective condition thereof. Daniels vs, Mayor and Council of Athens,79. 
Suit may be brought by ordinary ; if, during its pendency, commissioners 
be appointed, they may be substituted by amendment. Cook vs, Board 
of Com’rs etc., 103 


. Treasurer entitled to two and a half for receiving and a like amount ~ 


for paying out funds. County Com’rsvs. Proctor, treas’r, 172; Forbes, 
treas’r, us. Turner, judge, for use, 252. 

Discretion of authorities in altering public road not interfered with un- 
less abused. Ponder et al, vs. Shannon et al., 187. 

Citation to alter road, competent thereunder to discontinue that part of 
old road rendered unnecessary. Ponder et al. vs. Shannon et al,, 187. 
Commissioners, etc., have power to bring ordinary to settlement. us- 
sell vs. Commissioners, etc, 498. 


Modes in which ordinary may defend, did, 


CRIMINAL LAW, 


Demand for trial made; at next term mistrial declared. Defendants 
not entitled to discharge, Little et al. vs. State, 24. 


. Confessions induced by threatening acts, though no benefit tendered or 


injury expressly offered, conviction based thereon set aside. Jrwin vs, 
State, 39. 


. Fines and forfeitures derived from misdemeanors transferred to county 


court, after deducting costs of officers of superior court in such cases, 
should be paid to county treasury. Jx re Speer, sol. gen’l, et al., 4o. 
Principals in second degree, none in misdemeanors, Hansford vs, State, 
JIS: 

Indictment charges one as principal in second degree, but alleges facts 


showing him to be principal in first, upon proof of same, conviction will 
be sustained, did, 
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6, Statutory bar, exception relied on to prevent, should be set forth, did, 
7. Statutory bar, four defendants alleged to be within exception, but noth- 
ing said as to fifth, indictment demurrable as to him, Jézd, 
8. Burglary; intention with which defendant broke and entered, question 
* for jury. Woodward vs, State, 106. 
g. Contradictory statements of defendant to committing magistrate, inad- 


missible. Cicero vs, State, 156. 
10, Voluntary statement of defendant reduced to writing by magistrate, 


highest evidence, bid, 

11, Manslaughter and justifiable homicide, law as to should be charged on 
trial of case of assault with intent to murder, where there is evidence 
that defendant would not have been guilty of murder if death had en- 
sued. did, 

12. Error to charge that a chain of circumstances cannot lie while a witness 
may. bid, 

13. Indictment for simple larceny under section 4406 of the Code; evi- 
dence showed that the currency stolen was taken from the person. De- 
fendant could not be convicted. He should be indicted for, and con- 
victed of, larceny from the person, ing vs. State, 184. 

. Disorderly house, on trial for keeping, competent to show that proprie- 
tor secreted a criminal, Mahalovich vs, State, 217. 

. Larceny from house, indictment for not lie unless house be a dwelling, 
store, shop, warehouse, or other house within the curtilage. Jnman vs. 
State, 219. 

Special demurrer thereto should be sustained even though facts alleged 
make case of simple larceny. did. 

Circumstantial evidence, case of. Verdict finding the defendant guilty, 
“and that he be imprisoned in the penitentiary at the mercy of the 
court,”’ not too uncertain to be executed. Wadston vs State, 242, 

Two defendants jointly indicted and tried, but verdict finding prisoner 
at the bar guilty, no legal judgment can be pronounced, Favor vs. 
State, 249. 

Confession induced neither by hope of benefit nor fear of injury, ad- 
missible, did. , 

. Assault and battery; one blow by a father on his daughter, ten years old, 
with a saw, unlawful. Veal vs. State, 281. 

Venue, to change; whether jury can be obtained must be ascertained 
as prescribed in Code, section 4682, Brinkley vs. State, 3771. 

. Public excitement alone no ground of continuance, did, 

Seduction, under indictment for defendant found guilty of fornication 
though it be not alleged that he is single. Hopper vs State, 789. 
Record of conviction of principal in first degree used on trial of prin- 
cipal in second. New trial granted former which resulted in acquittal. 
Latter entitled to new trial. ackson, alias Thomas, vs, State, 439. 

. Rape, slight penetration necessary to constitute. Morris vs. State, g4o. 

. Malpractice in justice of the peace charged by presentment, without ad- 
dition of words “in office,” demurrable. Hawkins vs, State 653. 

. Such presentment is demurrable unless it shows by entry of solicitor gen- 
eral or sheriff, that copy had been served on defendant and he notified 
to appear with witnesses, before it was laid before the grandjury. did. 

. Malpractice, drunkenness by justice whilst presiding in court is not. 
Wrong done by some official act or omission to act must be shown. 


Lbid. 
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29. Presentment for malpractice, justice cannot be arraigned on for. In- 


dictment proper method of charging him, 02d. 


30. Assault with intent to murder by shooting charged, conviction may be 


31. 


had of shooting at another. Moody vs. State, 660. 


Manslaughter, law of relevant in charging on such indictment; but con- 
stitutional provision touching selection, etc., of jurors.isirrelevant. Jdzd, 


CUSTOM. See £vidence, 7, 31. 


DAMAGES. 


I. 


Where other and contingent circumstances preponderate largely in 
causing injurious effects, such damages are too remote. Rucker vs, 
Athens Man, Co., 84. 


. Suit by administrator vs, purchaser who fails to comply for deficiency on 


second sale, measure of damages is amount necessary to place adminis- 
trator in same position as if purchaser had complied, A/exander vs, 
Herring et al,, adm’rs., 200. 


. Malicious suit, trespass for; where there was some evidence of malice, 


error to charge that vindictive damages could not be found. Dye ws, 
Denham 224. 


. Trespass, damages peculiarly for the jury, Z0dzd. 
. Trespass for overflowing land, damages must be specifically shown, 


Oakley Mills Man, Co, vs. Neese, for use, 459. 


DEBTOR AND CREDITOR, 


A corporation, to borrow money, issued preferred stock certificates, 
with indorsements thereon that fifteen per cent. per annum was guaran- 
teed thereon for two years, when the certificates were to be redeemed or 
converted into common stock, at option of the holders, also that they 
were secured by first mortgage bonds. At the expiration of two years, 
the company being unable to pay the certificates, they were exchanged 
for the mortgage bonds. The holders of this preferred stock were al- 
ways recognized by the company as creditors, e/d, that in a contest 
over the assets they were entitled to claim as creditors, Totten & Co, 
us. Tison et al., 139. 


2. Agreement between an insolvent and the purchaser of property that 


former may remain in possession during life, may avoid conveyance, 
Barber vs, Terrell, 146. 


3. Competent to show pendency of suits on trial of issue whether convey- 


4. 


ance was fraudulent or not, dzd. 

Mortgage provided that surplus over payment of debt shall be returned 
to mortgagor; not such reservation as will invalidate instrument though 
mortgagee knew mortgagor to be of doubtful solvency, Calloway, ex’r, 
et al., vs. People’s Bank et al., 441. ° 


6. Where benefit reserved to debtor in assignment was subsequently re- 


leased, not void. Cohen & Sons et al.,vs, Summers et al,, assignees, 502 . 


DECREE, See £gauity, 4, 22, 23. 


DEED. 


. Conveyance to husband and wife with recital at foot that land was 
purchased as investment of proceeds of homestead, is substantially deed 
to husband with homestead thereon, Cheney us. Rodgers, 168, 


2, Purchaser from husband is charged with notice of such recital, id, 
VOL. LIv. 46. 
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Title fraudulently procured from owner and conveyed to third person, 
both deeds set aside. Shewmake, assignee, et al., vs. Williams, 206, 
Wife’s consent to conveyance of husband’s realty to secure debt, need 
not be manifested as prescribed by colonial act of 1760, Wynn, Sims 
& Company et al, vs. Ficklen, 529. 

Is consent to deed which purports to convey for consideration paid, the 
consent required? Jézd, 

Should not deed express the object for which it was executed? Jézd. 
Usurious contract, deed made as part of, is void as title, Sugart vs. 


Mays, 554: 


DISTRESS WARRANT. See Landlord and Tenant, 6. 


DIVORCE, See Husband and Wife, 1, 5,8. 


DRAFTS, See Megotiable Instruments, 1, 


EJECTMENT. 


Land in two counties ; suit commenced in one before adoption of con- 
stitution of 1868 but trial after; recovery had for entire tract. Barnes 
et al, us, Underwood, administrator, 87, 


Purchase by plaintiff in mortgage f#. fa, at sheriff’s sale ; amount of bid 
credited on f, fa, but no deed made, Purchaser may maintain eject- 
ment, Skinner et al, vs. Willis, 192. 

Purchaser from defendant in f fa, after date of sheriff’s sale protected 
unless notice or mada fides be shown, bid, 


. Ejectment by owner against holder of bond who set up that he was en- 


titled to a title and asked for an account, A transferee of a portion of 
the notes for the purchase money was entitled to be made a party, 
Rust & Fohnson vs, Woolbright et al., 310. 


Plea which attacks conveyance from defendant to plaintiff as part of 
usurious contract, not equitable, but legal defense. No tender to pay 
debt which conveyance was intended to secure is necessary, Sugart 


vs. Mays, 554. 


. Deed, made as part of usurious contract, is void as title. did. 


Ejectment against one of two persons in joint possession, neither claim- 
ing under the other; one not sued cannot be expelled under writ of 
possession, Stokes vs, Morrow et al., 597. 

Priority of possession, case turned on, defendant claiming that he had 


constructive possession because deed to adjoining land covered premises 


in dispute. Error to exclude, by charge, this view. Clark vs. Hulsey, 
608, 
Possession of part construed to extend to boundaries in deed, did, 


. If plaintiff entered without any paper title, defendant might peaceably 


eject him, did, 

Line agreed upon, parties bound thereby, did, 

Title based on sheriff’s deed under foreclosure; production of mort- 
gage, judgment of foreclosure, execution and deed, with proof of pos- 
session of mortgagor at date of mortgage, makes out prima facie case. 
Scott vs, Singer, Fr., 689. 

If both parties claim under same third person, title need not be traced 
into him, 02d, 





INDEX. 


EQUITY. 


1, Ejectment brought and equitable plea filed to the effect that deed under 
which plaintiff claims was equitable mortgage, defendant must tender 
amount due, Lackey vs, Bostwick, 45. 


. Equitable plea in common law court must contain such allegations as 
would entitle defendant to relief in equity. /dzd, 


. Where a divorce has been granted without providing for certain prop- 
erty held in trust for the husband and wife, with certain limitations 
over, and the provisions of the deed are such as to prevent a partition, 
equity will appoint a receiver to rent out the same and to divide the 
proceeds between husband and wife, Baggs vs. Baggs, 95. 


On bill to wind up affairs of building and loan association, rule of set- 
tlement may be fixed by interlocutory decree as to those stockholders 
before the court, to be opened for adjudication of questions as to others 
subsequently made parties. Goodrich et al, vs. City Loan and Build- 
ing Association, 98. 

. Claim to lot filed by purchaser from testator; sale under levy not en- 
joined at instance of executor, Redd, executor, vs, Blandford et al., 123, 


Prosecution of bill in equity not enjoined at instance of executor, where 
it is not shown why he cannot protect himself by pleading thereto, 
loid, 

Bill by vendee sets up conditional sale and demand for rescission on ac- 
count of failure of condition, Also alleges that yendor, though re- 
maining in possession, committing waste, etc , is about to sell land un- 
der execution for purchase money; injunction should issue. Ode// vs, 
Reed, 142, 

. Bill to open settlement between partners on account of mistake which 
complainant admitted was barred by the statute unless saved by the re- 
cency of its discovéry. Other partners admitted the mistake, but 
pleaded the statute, and further that if the settlement was opened com- 
plainant would be found indebted to them, To this cross-claim com- 
plainant pleaded the statute: e/d, that both parties were barred, 
Fohnston vs, Preer et al., 161. 

Amendment to sworn bill verified by affidavit of solicitor, in discretion 
of chancellor to allow. Cook vs, Board of Commissioners, etc., 163. 


Bill against former sheriff charging fraud and rendering a full account- 
ing necessary, not demurrable did. 


. Master, cause may be referred to at first term, 02d, 


. Injunction granted after hearing; order overruling subsequent motion 
to dissolve not reviewed by supreme court before final hearing, /é7d. 


. Action of chancellor as to injunction where evidence was conflicting, 
not controlled, ones vs. Bullard et al., 196; Barnett et al, vs, Peo- 
ple’s Bank et al., 239; Byne vs, Byne et al,, 258; Visage vs. McKel- 
lar et al, 268; Wheatley & Company vs, Walker et al., Summerlin 
vs. Whittle, Tompkins vs, Lyman, 497; Mize vs. Hawkins et al, 
500; Cohen & Sons et al. vs Summers et al., assignees, 501. 

. Title fraudulently procured from owner and conveyed to third person, 
both deeds set aside. Shewmake, assignee, et al,, vs. Williams, 206, 

. Temporary restraining order violated, though injunction be refused, 
chancellor may order parties restored to former s¢atus, Byne et al, vs, 
Byne, 257. 

. Railroad made deed of trust to secure state on indorsement of its 
bonds, State refused to recognize indorsement as binding, and holders 
of bonds were subrogated to rights under deed of trust: //e/d, that the 
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subrogation did not cover unindorsed bonds of the company. Clews & 
Company vs, First Mortgage Bondholders, etc., 715. 


. Injunction, bill for may be verified by oath of competent witness, JZayor 
and C. of Brun. et al., vs Finney et al,, 317. 


. Parties, bill defective for want of, if they answer defect cured. d7d. 


. Waste, equity will interfere to prevent. Zrammell et al., vs. Fohnston 
et al., 340. 

. Legal defense must be set up at law unless prevented by fraud, etc. 
Thomason vs. Fannin, adm’r ; Thomason vs, Poulaine, ex’r., 361. 

. Injunction sought by some stockholders against action of company which 
they claimed to be w/tra vires. Discretion of chancellor refusing not 
controlled where act sought to be enjoined was continuance and consum- 
mation of scheme extending over a long period of time, and in which 
the complainants appear to have acquiesced, Cozart et al., vs. Georgia 
R.R. and B king Co., 379. 

22, Decree not having been signed by chancellor, illegality thereto was 
properly sustained, S/oan vs Cooper, 486, 

23. Defect can be cured at subseqent term by xunc protunc judgment. Jbid. 

24. Administration, equity only interferes with in strong case. Mayo, trus- 
tee, vs. Keaton, ex’r., et al., 496. 

25. Sale of lands under judgment in which husband claims to have invested 
proceeds of prior homestead, and which he is seeking to have set apart 
as second homestead, not enjoined. /Patevs, Oglethorpe Fert. Co, et al., 

51S. 

26. Judgment creditor, legal right of not forced to give way for uncertain 
equity. Whittle vs, Samuels et al,, 548. 

27. Creditor having two securities, one within state and other out of; not 
bound, at instance of creditor holding junior lien on former, to exhaust 
security out of state before proceedinghere, Calloway ex’r., et al., vs. 

-cople’s Bank et al,, 572. 


. Injunction, bill showing no right to, rule zs? need not issue, Rems- 
hart vs, Savannah and C, R. R. Co, et al., $79. 

. Enjoin use of right of way by railroad; equity will not where land own- 
er has obtained judgment for damages, because other company has in- 
terposed claim to property of former levied on, id. 


. Sections 2657 and 2660 of Code dispensing with actual delivery in cases 
of gift, inapplicable to bill alleging actual delivery, founded on section 
3189, to enforce voluntary agreement for conveyance of land, Porter 
vs. Allen, adm’r, 623. 

. Specific performance, bill for, puts case on gift, possession and valuable 
improvements, not competent to decree on basis of original agreement 
forvalue. did, 

. Relationship by blood unnecessary to entitle to donee to have gift per- 
fected, bid. 

. Slight improvements but of permanent nature, and such as only an own- 
er would ordinarily make, sufficient. did. 

. Conditions to entitle party to specific performance are defined in section 
3189 of Code, Whether these conditions are established is the test, and 
not whether there has been such part performance as would render it a 
fraud notto perform. did. 


ESTATES. See Wills, 1, 2. 





INDEX. 717 


ESTOPPEL. 


Failure to inform purchaser of cotton stored with him of advances made, 
not estop factor from claiming reimbursement from proceeds of sale. 
Danielvs. Swift, Murphy & Co., 113. 


. Mortgage executed in presence of true owner by another; owner not 


estopped from asserting title if he gave notice thereof at time of execu- 
tion of mortgage, Carroll vs, Turner, 177. 


. Claim affidavit and bond recite that property has been levied on, claimant 


estopped from attacking levy. Cohenvs. Broughton, 296. 


. Trustee accepting trust with full knowledge, estopped from claiming 


property as his own. <Adlen vs. Solomon et al., 48}. 


. Payment on and agreement for stay of void execution, not estop defendant 


from attacking validity. Gunnels vs. Deavours, 496. 


. That creditor advised widow to have homestead set apart, not estop him 


from levying thereon. VanDyke vs. Kilgo, 551. 


. Forthcoming bond, suit on; competent to prove payment of debt not- 


withstanding withdrawal of claim. Had the property been found sub- 
ject, defendants would have been estopped. Barrett vs. Butler et al., 
58I. 


. Where wife unites with husband in execution of instrument to secure in- 


dorser for latter, indorser not estopped by acceptance thereof, from de- 
nying title in wife, Szmner vs. Bryan, Dillingham et al., 613. 


. Claimant having signed forthcoming bond as security for defendants in 


illegality, not estop him from subsequently claiming, but such fact may be 
considered by jury'as evidence offraud, Sterling vs. Arnold et al., 6go. 


EVIDENCE, 


Litigation settled by consent decree; incompetent upon suit for corn to 
show that it was to be delivered in addition to property specified in de- 
cree, Williams vs. Huson, 28. 

Where question at issue was whether slave was on defendant’s cars as 
passenger or as attached to military organization, evidence as to who 
paid fare was admissible, J/uscogee Railroad Company vs. Redd, exe- 


Lor, 33. 


. Conversation between soldier, in whose employ slave was, and conduc- 


tor, as to fare, showing demand therefor, admissible, 07d. 


Suit being by executor of owner of slave; may be shown that he was 
in employ of soldier, to be delivered up when called for, did. 


. Trespass for backing water by mill-dam, competent to show condition 


of banks of stream below the dam, Rucker vs. Athens Manufacturing 
Company, 84. 

Admissibility of letters of administration presents question for court. 
Barnes et al, vs. Underwood, administrator, 87. 


Custom between landlords and tenants in Savannah, which would de- 
feat rights of landlord under contract, incompetent to prove, Werner 
vs. Footman, administrator, 128. 


. Neither a memorandum of debts made by defendant, nor the schedule 


attached to petition in bankruptcy, is admissible to show indebtedness 
to claimant, both having been executed after his purchase, Aarder vs. 
Terrell, 146. 


Instrument attested by witnesses inadmissible upon proof of hand- 
writing of maker, dzd. 
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On trial of issue whether conveyance is fraud on creditors, competent to 
show pendency of suits at time of execution, did. 


Contradictory statements extracted by committing magistrate, inadmis 
sible, Cicero vs. State. 

Voluntary statement reduced to writing by such magistrate, highest evi- 
dence, bid. 


Return by administrator that he had invested $2,000 00 in Confederate 
bonds, no evidence that fund which he received in good money, with- 
out fault on his part, became Confederate currency, Davis, adminis 
trator, vs. Harper et al., 180. 

Disorderly house, on trial for keeping, competent to show that proprietor 
secreted a criminal, Mahalovitch vs. State, 217. 


Inadmissible, evidence sustaining defense not set up, is. Gray vs 
Obear, 231. 

Entry by survivor on obligation to deceased after death, inadmissible, 
Lbid. 

Confession induced neither by hope of benefit nor fear of injury, adiris- 
sible, Favor vs. State, 249. 

Non est factum pleaded, very slight evidence necessary preliminary to 
introduction of paper. imory, executrix, vs. Smith, for use, 273. 


Homicide of husband, suit by widow for; record of acquittal of defend 
ant on criminal side of court inadmissible. Cottingham vs. Weeks, 275. 
Paper purporting to be return to ordinary, but wrich does not appear to 
have been examined, etc., inadmissible for trustee, Saxon et al., ad- 
ministrators, vs. Sheppard, 286. 

Declarations of trustee inadmissib] *in his favor, Zézd. 

Fraud in execution of contract necessary to admission of parol evidence 
to contradict, Mitchell +t al. vs. Universal Life Insurance Com- 
pany, 289. 

Contract required by law to be in writing, not shown to have been al- 
tered by parol, /ézd. 


Declarations of husband that he paid for land though title was taken to 
wife, to be admissible in attack upon conveyance, must be shown to 
h ve been made at time when such conduct would have been a fraud on 
creditors, idl vs. Bruce, for use, 332. 


Purchaser set up in defense to suit on note that he had not obtained 
possession at appointed time. Vendor sought to show by person who 
was in possession that he so remained under agreement with purchaser’s 
agent. Competent for purchaser to ask him if he did not set up this 
fact in defense to proceedings by vendor to eject him, The answer was 
necessary as foundation for introduction of “proceedings.”  Biggers 
eé al. us. King, administratrix, 369. 


Knowledge of vendee that vendor had no title, competent to show in 
defense to prescriptive title, Virgin et al. vs. Wingfield, administrator, 
gsi. 

Notice to administrator of application for year’s support shown by parol, 
Butts vs. Pugh, next friend, 465. 


Declarations of agent inadmissible against principal, it not appearing 
when they were made, Adams & Brother vs. Humphreys, 496. 


Declarations of agent as to property inadmissible without proof that 
agency extended to such property. Zoole & Price et al. vs. First Na- 
tional Bank, 497. 
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30. Parol, terms of sale may be shown by, where note is “for one four- 
pocket billiard table and fixtures, the said table to be subject for pur- 
chase money.” Kemp & Mock vs. Byne, 527. 

31. Where issue was whether transaction was loan with absolute deed taken 
as security, not competent to prove lender’s custom to loan on such se- 
curity, there being no evidence of knowledge on part of defendant of 
any such usage, Sugart vs. Mays, 554. 

Rule to distribute fund, competent to show that deed upon which claim- 
ant relies is void as to creditors, Bradshaw et al. vs. Gormerly et al., 
557+ 

. Forthcoming bond, suit on; evidence of sheriff inadmissible to prove 
terms of advertisement. Barvett vs. Butler et al., 581. 

Likewise was evidence of proprietor of gazette inadmissible, no dili- 
gence being shown in efforts to obtain paper. dd, 

. Parol evidence inadmissible to add to written instrument, Delaney vs. 
Anderson, 586; Turner vs. “Vilcox, Gibbs & Co., 593. 

. Deed defectively executed and improperly recorded, if admitted with- 
out objection, is evidence, Stmuner vs. Bryan, Dillingham & Co. et 
al., 673. 

. Declarations of donor after gift, while donee was in possession, inad- 
missible to disprove. Porter vs, Allen, adm’r., 623. 

. Acts of ownership by the donor, on the premises, though after time of 
alleged gift, admissible. zd. 

. Facts showing means and motive for the gift on the one side, and merit 
on the other, admissible. did, 

. Claim by ward to property levied on under execution against guardian, 
sayings of latter before suit, while he held legal title, admissible, Szer- 
ling vs. Arnold et al., 6go. 


EXECUTION. 

1. Money rule, distribution governed by principles of equity. Co/wmdus 
Factory vs. Herndon, sheriff, et al., 209. 

2. Fund in hands of sheriff for distribution; execution against plaintiff in 
senior f#. fa. placed also in officer’s hands; subsequently plaintiff in 
senior f. fa transfers the same; the execution against him was never- 
theless entitled to amount awarded to his fi. fa. bid, 

Judgments against defendants individually; fact that executions style 
them “executors” not affect case. TZharpe vs. Tharpe; Tharpe vs, 
McCall, 501, 

. Execution delivered to sheriff presumed to have remained in his hands 
during term of office. Anderson vs, Blythe, 507. 

5. Levy in one county and claim interposed; execution not withdrawn to 
levy in other county without order of court, Aendal/lvs. Westbrook, 587. 


FACTORS AND WAREHOUSEMEN. 

1, Lien must be created by special contract in writing. Seago vs. Free- 
man, 102, 

2. Failure to inform purchaser of cotton stored with him of advances made 
thereon, not estop factor from claiming reimbursement from proceeds of 
sale, Danielvs. Swift, Murphy & Co., 113. 

. Affidavit to foreclose lien must aver demand after maturity of debt, and 
refusal to pay. Anderson vs. Beard, 1377, Also, that the lien is prose- 
cuted within one year after the debt became due, Callaway vs, Walls 
et al., 167, 
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4. Lien of factor, under act of 1866, superior so far as crop is concerned, 
to judgment against planter of older date thanadvance. Thomason vs. 
Poullain ; Thomason vs, Willoughby, 306. 

5. Delivery by planter to warehouseman, who was general agent of factor, 
of cotton, with instructions to apply proceeds to payment of debt due 
factor for advance of previous year, which was done, not such fraud as 
to deprive factor of lien on other cotton subsequently delivered, for ad- 
vances made present year, did, 


FORCIBLE ENTRY AND DETAINER, 
1, Force necessary to sustain. Minor vs, Duncan, 516. 


FORMER RECOVERY, See Yudgments, 8, 9, 16. 


FORTHCOMING BOND. See Aétachmeut, P¥2; Estoppel, 7. 


FRAUDS—STATUTE OF. 


1, Contract to purchase account for $50 00 or more, is within. Walker 

vs. Supple, 178. 

. Parol agreement before marriage to execute settlement after, is within, 
Bradley et al. vs. Saddler et al,, 681. 

. Marriage is not such part performance as will take case out of. did. 

. Possession and enjoyment of wife’s property was not, in 1860, such part 
performance unless shown to have been in pursuance of the settlement 
agreed on, Presumption would be that he possessed property by virtue 
of marital rights. 7d. é 

. Although parol ante-nuptial contract stipulate that it should be reduced 
to writing after marriage; yet if husband fail to do so, but hold property as 
separate estate of wife, intending not to assert marital rights, the writing 
may be dispensed with, and recovery had in equity on wife’s title. bid. 


GARNISHMENT. 


1, Salary of teacher employed by board of education, not subject to, 
Hightower & Co, vs. Slaton et al., 108. 

2. Municipal corporation not liable to be garnished for salary of officer, 
even for provisions for family. J/Lellan vs. Young et al., 399. 

. Where security on tax collector’s bond through whom funds were paid 
to county, agreed with creditor of collector, that if, upon settlement with 
the county, any surplus remained in his hands, he would retain it to be 
applied to his debt, and upon a settlement no such surplus remained, 
but a mistake against the collector having been subsequently discovered, 
a check in the collector’s favor was passed by the county: //e/d, that on 
a garnishment at the instance of the creditor, the security was not liable. 
Morgan vs, Stokes, 518. 


GIFTS. See Zyuity, 30-34, Evidence, 37-39. 
GUARDIAN AND WARD. See 7rusts, 6, 7, 12-13. 


HOMESTEAD. 
1, Default of tax collector occurring in 1867, homestead liable therefor, 
Brooks us, State, 36. 
2, Possession of homestead by family for four years, not discharge it from 
lien created by execution of bond, 02d, 
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3. Deed to husband and wife, with recital at foot that land was purchased 
as investment of proceeds of homestead, is substantially conveyance to 
husband with homestead thereon, Cheney vs. Rodgers, 168. 

. Purchaser from husband is charged with notice of such recital, did, 
Notes given by purchaser of land to person from whom his vendor 
bought in order to obtain legal title, within exceptions. Sparger vs. 
Cumpton, 355. 

Exemption laid off after passage of act of February, 27, 1874, under 
section 2040 of Code, subject to purchase money irrespective of date of 
debt. did, 

Money paid in under garnishment but set aside as exemption, should be 
turned over to ordinary, Woods, ord., vs. Fones, 492. 

H, sold land to D., giving bond for title, Being indebted to a bank 
one-half of purchase money, D: gave note for that amount to bank, en- 
dorsed by H. The other notes of D, were transferred to bank as collat- 
eral security, The title to property was also conveyed to bank. Judg- 
ment was obtained on these notes, The wife of H. was not entitled to 
homestead in land as against such judgment, Hamrick vs, People’s 
Bank el al,, 502. 

. Supplemental homestead, no provision of law for, Pate vs, Oglethorpe 
Fert, Co. et al., 515. 

. Equity will not enjoin sale of lands under a judgment, in which husband 
clauns to have invested proceeds of prior homestead, and which he is 
seeking to set apart as second homestead, Jézd, 

. Wife, after death of husband, can convey no title to homestead, Whittle 
vs. Samuels et al., 548. 

. Policy of the law is against the alienation of homestead, 07d, 

. Prior to 1868 partnership was entered into by which V. was to purchase 
stock, K, was to sell the same, paying over proceeds to V, until first 
cost was refunded, and profits were to be divided, Subsequent to 1868 
K, died, and his widow, before administration, and V., appointed three 
persons to examine into condition of partnership, who reported that K, 
had overdrawn $886 43. After administration, judgment was recovered 
by V. for this amount: /Ye/d, that liability on which judgment was ob- 
tained was based on contract made prior to 1868, VanDyke vs, Kil- 
8, 551. 

That creditor advised widow to have homestead set apart, not estop 
him from levying on same, zd, 

. Judgments founded on debts contracted prior to constitution of 1868 
take proceeds of homestead to exclusion of older judgments on younger 
debts, Pratt, executor, vs, Atkins, 569. 


HUSBAND AND WIFE, 

1, Where a divorce was granted without disposing of certain property held 
in trust for the husband and wife, there being in the trust deed certain 
limitations over and a provision that neither party should dispose of their 
interest therein without the consent of the other: //e/d, that the wife 
was not entitled to a partition. Baggs vs. Baggs, 95, 

. Acts of husband as agent of wife who has separate estate stand as acts 
of other agents, Wedls vs. Smith & Company, 262. 

. Homicide of husband, suit by widow for; record of acquittal of defend- 
ant inadmissible. Cottingham vs. Weeks, 275. 

. Libel for divorce brought before adoption of Code but trial after, compe- 
tent for jury to dispose of property under law as it stood at time of suit, 
Gholston vs. Gholston et al,, 285. 
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Residence on land and return and payment of taxes by husband, not 
sufficient to make subject to judgment against husband, legal title being 
shown to be in wife. Aid/ us, Bruce, for use, 732. 

Declarations of husband that he paid for land, though title be taken to 
wife, to be admissible to invalidate conveyance, must be shown to have 
been made at time when such conduct would be a fraud on his cred- 
itors, bid, 

Husband, widow may contract as to debts of after his death. J/ize vs, 
Hawkins et al., 560. 


. Where defendant asks for divorce, he is entitled to proceed though pe- 


titioner fail to make out prima facie case. Owen vs, Owen, 526. 


. Wife’s consent to conveyance of husband’s realty to secure debt, need 


not be manifested as prescribed by colonial act of 1760. Wynn, Sims 
& Company et al. vs. Ficklen, 529. 

Is consent to deed which purports to convey the land for a consideration 
paid, the consent required, unless it be shown that the wife knew it was 
to secure a debt? bid. 

Should not the deed express the object for which it was executed ? 
Loid. 

Creditor who knowingly receives in payment of debt of husband, money 
belonging to separate estate of wife, acquires no title thereto, whether 
she consent to the payment or not, Humphrey vs. Copeland, 543. 


. Alimony, permanent, petition for; where husband had provided for 


support and education of child until she was twenty-one, and his estate 
was small, $40 00 per month as temporary alimony was excessive, 
Gardner vs. Gardner, 560. 

Mortgage by husband and wife to secure indorser for former, who took 
without notice that wife’s money paid for land, protected against equity 
of wife. Sumner vs. Bryan, Dillingham & Company et-al., 614. 
Deed from husband to wife for love and affection must be recorded 
within three months, /é7d. 

Record of deed, voluntary on face, furnishes no constructive notice that 
purchase money was paid by her, did. 


. Witness for wife, husband competent in civil suit. Porter vs. Allen, 


administrator, 623. 


. Although parol ante-nuptial contract stipulated that it should be reduced 


19. 


to writing after marriage, yet if husband fail to do so, but holds prop- 
erty as separate estate of wife, intending not to assert marital rights, the 
writing may be dispensed with, and recovery had in equity on wife’s 
title. Bradley et al. vs. Saddler et al., 681. 


Bill as brought will not abate by death of husband, /ééd. 


ILLEGALITY. 


Dismissal of affidavit for want of service because it did not state that 
defendant had not appeared and pleaded, no bar to motion to set aside. 
Peters vs. Baker, 338. 


2. Not good ground of illegality that suit was against indorser, whilst judg- 


ment fails to describe defendant as such. A/i// vs. Mott, 494. 


. Grounds decided on former writ of error, dismissal proper. Sloan vs, 


Cooper, 486 ; Scogin et al, vs. Beall, ex’r., 499. 


. Attachment against defendant made returnable to wrong county; he 


makes no defense but simply replevies property; may set up defense 
by illegality to execution proceeding from judgment on replevy bond, 
Treutlen, trustee, vs, Smith et al., 575. 
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INDICTMENT. See Criminal Law, 5-7, 13, 15, 26, 29. 












See Parent and Child, 1, 2. 





INFANT, 










INJUNCTION. See £guity, 5-7, 12, 13, 15, 17, 21, 28, 29. 





IN PARI DELICTO. See Ratlroads 2; Contracts 4. 









INSURANCE. See Venue, 5, 6. 





INTEREST. See Fudgments, 17 








JUDGMENT. 
1. Possession of land for four years discharges it only from lien of judg- 
ments against the vendor, Zaylor vs, Stewart, 81. 


2. Orders of courts of ordinary in matters connected with wills, etc., are 
judgments of courts of general jurisdiction, Barnes et al, vs. Under- 


wood, adm’r, 87. 








3. Order overruling motion to set aside judgment, until revoked is bar to 
any further proceedings to vacate original judgment, Gyvier, ex’x, vs. 
Fones, ex'r, 154. ; 

4. Legal representative necessary party to proceedings to vacate judgment 

in favor of deceased. id, 

Judgment is bar to all defenses which might have been set up. Win- 

ship vs. Phillips, 237; Thomason vs, Fannin, adm’r ; Thomason vs. 

Poulaine, ex’r, 361. 

6. Executor, judgment against, conclusive on estate. Cannot be attacked by 

legatees except for fraud, etc., in which executor participated, Casted- 

law, adm’r, et al., vs. Guilmartin, et al., 299. 

Account for cross-ties delivered under contract, whole being due, is en~ 

tire demand, incapable of division for purpose of separate suits. J/acon 

and Aug. R. R. Co, vs. Garrard, 327. 

8. Where action is brought for residue of such account, no reply to plea of 
former recovery that plaintiff did not know pending first suit whole num- 
ber furnished, where means of ascertaining facts were in his possession. 
lbid. 

g. Dismissal of illegality based on no service because it did not state that 
defendant had not appeared and pleaded, no bar to motion to set aside. 

eters vs. Baker, 338. 

10, Purchaser of mortgaged property before foreclosure, may, when f. fa. 
is levied, go behind judgment. Williams & Co., for use, vs. Terrell, 
ex’x, 462. 

11. Attachment and common law suit; judgment conforming to neither, set 
aside. Crutchfield vs. Calloway et al., 469. 

12, Judgment reduced under relief act of 1868, execution issued, property 
was sold thereunder, and plaintiff participated in proceeds, Plaintiff 
cannot move, after lapse of three years, to vacate order reducing on 
ground that pleadings presented no legal cause for reduction, Fannin 
vs. Durdin et al., 476. 

13. Demurrer for want of jurisdiction overruled, and writ of error thereto 

dismissed in supreme court. Defendant cannot set up same defense by 

illegality. Sloan vs. Cooper, 486; Scogin et al. vs. Beall, executor, 


499: 
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14. Illegality, not good ground of, that suit was against indorser whilst judg- 
ment failed to describe the defendant as such. /z// vs. Mott, 494. 


15. Acknowledgment of service on back of notes in hands of justice for 
collection; no summons issued; on court day, justice being sick, judg- 
ments were rendered by friend for him. Whole proceeding void, 
Gunnels vs. Deavours, 496. 


Illegality sustained, bar to second proceeding under execution, Rushin 
vs. Gause, 536. 


Damages assessed for opening street at $1,759 29 and appeal, On trial 
in superior court, on July 27th, 1872, jury found verdict for same 
amount “as of 12th December, 1870,” Plaintiff entitled to judgment 
for interest from last date. Mayor, etc., of Savannah vs. Champion, 
trustee, 541. ‘ 


Legal right of judgment creditor to fund not forced to give way to 
vague and uncertain equity, especially on money rule, where all the 
parties interested in such equity are not before the court. Whittle vs. 
Samuels et al., 548. 


Homestead, proceeds of; judgments on debts anterior to constitution of 
1868 take proceeds to exclusion of older judgments on younger debts, 
Pratt, executor, vs. Atkins, 569. 


Forthcoming bond, suit on; notwithstanding withdrawal of claim, com- 
petent to prove payment of debt prior thereto, Barrett vs. Butler 
et al., 581. 


21, Justice courts cannot set aside judgment, Dalton C. tty Co. vs. Had- 
dock, 584; Dougherty, Pearson & Company vs. Walker, F. P., 595: 


JUDICIAL SALE. See Possessory Warrant, 1. 


JURISDICTION. 


1, Orders of courts of ordinary in matters connected with wills, etc., are 
judgments of courts of general jurisdiction, Barnes et al. vs. Under- 
wood, administrator, 87. 


2. Apprentices, a strict compliance with act of March 17th, 1866, should 
appear on face of proceedings binding out. Ballenger vs. McLain, 159. 


3. Demurrer to bill for want of jurisdiction overruled ; writ of error there- 
to dismissed in supreme court, Defendant barred from setting up same 
defense by illegality. Sloan vs. Cooper, 486. 


JURY. 


1, New trial, no ground of that juror was, or was about to become, an ap- 
plicant for office of policeman, the city being a party to the suit, Wa/- 
ton et al., executors, vs. Augusta Canal Company, 245. 


2. Venue, in order to change, jurymen in jcounty must be tested as pro- 
vided in Code, section 4682, Brinkley vs. State, 371. 


3. Challenge to array, not good ground of that jury list was not marked 
‘*filed;”’ nor that certificate does not state that list contains names of all 
jurymen, did. 


4. Adjourned term, jury drawn for, may be held for second week, dd. 


JUSTICE COURTS. 
1, Set-off of $90 00 pleaded, appeal lies, Reedy us. Helms, 121. 
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2. Contradictory statements extracted from defendant by committing mag- 
istrate, inadmissible. Cicero vs. State, 156. 


3. Statement, if defendant desired to make, duty of committing magistrate 
to reduce it to writing. Such paper would be the highest evidence of 
the statement. did. 


4. Acknowledgment of service on back of notes; no summons issued; on 
court day, justice being sick, judgments were rendered by a friend, 
Whole proceeding void. Gunnels vs. Deavours, 496. 


5. Judgment, justice court cannot set aside and grant new trial. Dalton 
City Co. vs. Haddock, 584; Doughty, Pearson & Company vs. Walker, 
F. Poy 595: 

6, Contempt, justice of peace not liable for where he takes affidavit of 
prisoner confined under order of superior court, brought before him by 
jailor, Jn re Russell, F. P., 621. 

7. Claim cases, either party may appeal where /. fa., or value of property 
claimed, exceeds $5000. Zurmen vs. Cargill & Daniel, 663. 

8. Act of 1874 regulating right of appeal in such cases, constitutional, 

lid. 

















LABORER’S LIEN. See Zien, z, 7. 










LANDLORD AND TENANT. 


1, Counter-affidavit to proceedings to dispossess tenant, which sets up for- 
mer recovery as against third person, must show that landlord holds 
under such person. Werner vs. Footman, administrator, 128. 


2. Under section 4890 of the Code, in Savannah, it is only necessary for 
the landlord to aver that tenant refuses to deliver possession, id. 


3. Statement by tenant that he would give the landlord trouble to get pos- 
session, sufficient without further proof of a refusal to surrender, /ézd. 









4, Custom between landlords and tenants in Savannah, which would defeat 
legal rights of landlord under written contract, not competent to prove. 
lbid. 

5. Tenant to have ninety days within which to move improvements, etc., 
not error of which tenant can complain that court charged that lease did 
not terminate until expiration of that time, /did. 








6. Distress warrant, relation of landlord and tenant must exist to authorize. 
Cohen vs. Broughton, 296. 


7. Lessor and lessee of hotel at issue as to whether former had been dam- 
aged by bad management, etc., of latter; and whether latter had been 
damaged by legal proceedings instituted by former, Error to refuse 
to charge that if such proceedings were instituted in good faith for as- 
sertion of legal rights, damages could not be allowed, McBurney vs. 

Wheelan et al., 473. . 















LAWS. 

1, Repeal of declaratory statute leaves common law in full force. Gray 

vs. Obear, 231. ; 

2. Libel for divorce filed before adoption of Code, competent for jury to 
dispose of property under law as it stood at time of suit. Gholston vs. 
Gholston et al., 285. 

3. Act revising and consolidating municipal charter may provide for its 
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submission to citizens before taking effect. Mayor, etc., of Brunswick 
et al. us. Finney et al., 317. 

. Presumption slight, if any, that forms, etc., prescribed by ancient stat- 
utes and not embraced in Code, are still built upon by the legislature. 
Wynn, Sims & Company vs. Ficklen, 529. 

. Recent legislation, when silent as to details requisite to practical work- 
ing, will be construed to connect itself with the Code, and not with an- 
cient statutory provisions. /ézd. 


See Constitutional Law. 
LEASE. See Landlord and Tenant, 7. 


LEVY AND SALE. 


1. Contempt, failure to sell because presented with affidavit of illegality 
setting up bankruptcy of defendant, and that property levied on had 
been claimed as a homestead, sheriff not guilty of. Lzghtfoot & Flan- 
ders us. Freeman, sheriff, 215. 

. Mortgage 7. fa. levied, but goods, by consent, sold by sheriff at private 
sale; money is raised by final process of state court. Bankrupt court 
has no right thereto. Dyson, sheriff, vs. Harper, assignee, et al.; Kelly 
vs. Harper, assignee, et al., 282. 

. Residence on land by husband and wife and return and payment of 


taxes thereon by former, insufficient to make it subject to execution 
against him where legal title is shown in wife. Hi// vs. Bruce, for use, 


332. 

. Creditor who is protected from equity in debtor’s property for absence 
of notice before his judgment lien attached, may, when property is sold 
under execution, purchase property disencumbered of such equity, al- 
though he, in the meantime, received notice. Humphrey vs. Copeland, 
543: 

. Execution taken from hands after levy, by plaintiff, sheriff not liable 
for failure to sell. Smith, governor, vs. Martin et al., 600; Groover, 
Stubbs & Company vs. White, sheriff, 601. 

. Distributive share of heir in reversion of land devised to a tenant for 
life, subject to levy and sale. Wilkinson & Wilson vs. Chew, 602. 


. Vested remainder interest is also. did. 


. Contempt, collusion with purchaser at sale is. Harre/l et al. vs. Word 
et al., 649. 

. Sale not set aside and deed canceled because sheriff and purchaser col- 
luded, on motion. Proceeding must be by regular suit. /é2d. 


Property purchased by guardian with funds of ward but title taken to 
himself, not subject to execution against former. Sterling vs. Arnold 


et al., 6go. 

. Where such property is levied on and claimed by ward under conveyance 
made by guardian subsequent to judgment, date of such deed will relate 
back to purchase. did, 


. s . . 
If money of guardian and ward"*was commingled in payment for prop- 
erty and improvements thereon, ward’s interest protected. /dzd. 
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LIEN. 


1. Laborer’s not prevail against purchaser who buys before foreclosure and 
without notice. Beall, trust., vs, Builer, 43. 

2. Possession of land for four years discharges it only from lien of judg- 
ments against the vendor. Zaylor vs. Stewart, 81, 

3. Factor’s lien must be created by special contract in writing. Seago vs. 
Freeman, 102. 

4. Affidavit to foreclose crop lien must aver demand after maturity of debt 
and refusal to pay. Anderson vs. Beard, 1377. Also, that lien is prose- 
cuted within one year after the debt became due. Cal/away vs. Walls 
et al., 167. 

5. Lien of factor, under act of 1866, superior so far as crop is concerned, 
to judgment against planter of older date than advance. Zhomason vs. 
Poullain ; Thomason vs. Willoughby, 506. 

6. Delivery by planter to warehouseman, who was general agent of factor, 
of cotton, with instructions to apply proceeds to payment of debt due 
factor for advance of previous year, which was done, not such fraud as 
to deprive factor of lien on other cotton subsequently delivered, for ad- 
vances made present year. dzd. 

7. Laborer’s lien, affidavit for enforcement must allege that work was done 
by plaintiff. Hoyt, Carlton & Company vs. Glenn & Wright, 571. 

8. Creditor having two securities, one within state and other out of, not forced 
at instance of other creditor holding junior lien on former, to exhaust 
security out of state before proceeding here. Calloway, executor, et al. 

us. People’s Bank et al., 572. 





























LIMITATIONS—STATUTE OF. 


1. Statutory bar, exception relied on to prevent, should be set forth in in- 
dictment. Hansford vs. State, 55. 

2. Possession of land for four years discharges it only from lien of judg- j 
ments against the vendor. TZaylor vs. Stewart, 81. 

3. Act of March 16th, 1869, covers only cases where cause of action ac- 
crued before June Ist, 1865. West et al. vs. Formby et al., 107. 

4. Note made by non-resident who subsequently removes here, period of 
non-residence not excluded in computation of time to create bar. 
Moore vs. Carroll, 126. 













5. Bill to open settlement between partners on account of mistake which 
complainant admitted was barred by the statute unless saved by the re- 
cency of its discovery. Ofher partners admitted the mistake, but plead- 
ed the statute, and further that if the settlement was opened, complain- 
ant would be found indebted to them. To this cross-claim complainant 
pleaded the statute: /7e/d, that both parties were barred. Yohnston vs. 
Preer et al., 161. 

6. In course of mutual dealings various payments of usury made, but no 
final settlement had, statute not run from dates of payments. Candler 
et al., trustees, vs. Corra, 190. 

7. Bill filed after January Ist, 1870, to enforce vendor’s lien against land 
in hands of purchaser from first vendee, barred by act of 1869, where 

. original debt was due and second sale made prior to June Ist, 1865. 
Cooper vs. Lowery, 198. 

. Right of renewal given under section 2932 of Code does not apply to 
cases falling under first seven sections of act of 1869. Goss vs. Roberts, 


491. 
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Where administration abated in 1860 and was not regranted until 1873, 
not take case out of operation of act of 1869 where second administrator 
sues in 1873 on note due in 1859. Taylor, administrator, vs. Facoway, 


500. 


. Notice of levy, statute runs until. Xendall vs. Westbrook, 587. 


. Mortgage made in 1852 to secure debt due following year, within act of 


1869. Neal vs. Duffee, administrator, 591. 


. Bar attached notwithstanding mortgagor reserved rights allowed by 


homestead law, and lived until 1871, having never availed himself of 
reservation. did. 


. Parol ante-nuptial contract stipulated that it should be reduced to wri- 


ting after marriage; husband failed to carry out this provision, but held 
property as wife’s separate estate under such contract. Statute not com- 
mence to run against enforcement of wife’s claim until assertion of title 
by husband. Sradley et al. vs. Saddler et al., 681. 


MALPRACTICE. See Criminal Law, 26-29. 


MASTER AND SERVANT. See Railroads, 4, 5. 


MORTGAGE. 


Affidavit to foreclose chattel mortgage must allege that defendant resides 
in the county. Callaway vs. Walls et al., 167. 


. Power in mortgagee to sell if debt be not met at maturity, valid and ir- 


revocable. Calloway, executor, et al. vs. People’s Bank et al., 441. 


. If no time, etc., be prescribed, sale should be as provided by law for 


sales by trustees; but a provision that time, etc., shall be advertised in a 
certain paper, is authority to mortgagee to fix time, etc. did. 


. Though mortgagor be in failing circumstznces, and mortgage provided 


that surplus over debt should be returned to him, not such reservation as 
will invalidate mortgage. bid. 


. Purchaser of mortgaged property prior to foreclosure, may, when f. fa. 


is levied, set up that mortgage was barred by statute. Williams & 
Company, for use, vs. Terrell, executrix, 462. 


Where claimant held under independent chain, he may obtain title by 


prescription. Aditer, if he held under mortgagor. Spence & Porter 


vs. Shell et al., 498. 


MUNICIPAL CORPORATIONS. 


Bridge located within limits of incorporated town, not, of itself, oust 
county of control and render town liable for damages resulting from de- 
fective condition. Daniels vs. Mayor, etc., of Athens, 79. 


. Garnished for salary of officer, municipal corporation cannot be. J/- 


Lellan vs. Young et al., 399. 


. Illegal arrest by police officer, corporation not liable for, Cook vs. 


Mayor, etc., of Macon, 468. 


. Businesses of such persons as have already obtained licenses from the 


state may be taxed. Wright & Hill et al. vs. Mayor, etc., of Atlanta, 
645. ° 


. Cannot require that they take licenses from corporation as condition 


precedent to doing business. /dzd. 








INDEX. 729 





NEGOTIABLE INSTRUMENTS. 
1. Draft paid by acceptors may be set out by way of inducement in suit 


2. 


3: 


against maker. Griffin vs, Lawton & Willingham, 104. 

Note stated that maker should be entitled to interest on payments made 
before it became due; this carried right to pay in full before due. 
Crockers, ex’rs, us. Green, 494. 

Grace not allowed on notes not payable at bank or broker’s office. Da/- 
ton City Co. vs. Haddock, 584. 


NEW TRIAL. 
1, Verdict required by testimony, though error committed, not set aside. 


10. 


Il. 


12. 


Beall, trust., vs. Butler, 43; Werner vs. Footman, adm’r, 128 ; Wil- 
liams, ex’r, vs. McDowell et al,., 222 ; Saxon et al.,adm’rs, vs. Sheppard, 
286; Shacklett vs, Ransom, 350. 

Verdict being contrary to law and evidence, new trial ordered. Cowzf- 
ton vs. Cassada, 74; Howard & Soule vs. Strickland ; Same vs. Trout 
*& Co., 112; Fonesvs, Lynch et al.,ex’rs, 271; Flannigan, Abell & Co., 
US. Colbert & S~ McAfee, 497. 

Motion made in term not heard in vacation unless order to that effect be 
taken, Rust, Fohnston & Lockett vs, McLaren, 111; Thompson vs. 
State, 208, 

The verdict is sustained by the evidence. Compton vs. Temples, 171; 
Dye vs. Denham, 224; Walston vs, State, 242; Neal vs, State 281 ; 
McLendon vs. At, & W. P. R, R, Co., 293; Brinkley vs. State, 371 ; 
Toole & Price et al., vs. First Nat. Bank, 497; Shipley vs. Eiswald. 
520; Sumner vs. Bryan, Dillingham & Co et al,, 613; Moody vs. 
State, 660 ; Hathorn et al., vs, Maynard, 687. 


. Judgment ordering new trial not interferred with, though placed on 


wrong ground, where this court is not satisfied with verdict. Whitaker 
et al,, adm’rs, us, Groover, Stubbs & Co., 174. 

Newly discovered evidence to authorize new trial should appear to be 
definite and certain. Davis,adm'r, vs Harper et al., 180. 


. Evidence conflicting, new trial refused. Haddock vs. Bivings, 196 ; 


Freeman et al., adm’rs,vs. Thompson, Perry & Denton vs Walker, 
Williams, adm’x, vs. Loftis, trust., Hines vs, State, Wilcox, Gibbs & 
Co., us. Fackson et al., Fackson, adm’r, vs. Fohnson et al., King, ex’r, 
vs. King et al, Headrick vs. Ward, Awtry, ex’r, vs. Atkinson, 495 ; 
Oglethorpe Man, Co. vs. Van Winkle, 569. 


. Newly discovered evidence to be ground of, diligence must be shown, 


Also that result would probably be changed. Lamé vs. Murray, 218 ; 
Holmes vs. Clark et al., 303; Long vs State, 564; Slater et al., vs. 
Manes, 671. 


. Juror was, or was about to become, applicant for office of policeman, no 


ground of new trial in suit to which city was a party. Walton et al., 
executors, vs. Augusta Canal Company, 245. 

Motion filed but before testimony was agreed on, court, ex mero moti, 
set aside verdict, which judgment was reversed; on return of vremittitur, 
court should allow brief filed and hear motion. Peacock, Chapman & 
Company vs. Peacock, 255. 

Order of court for hearing motion in vacation substantially complied 
with, not dismissed. Rodée vs. Hewitt, 260. 

Judgment directing new trial not interfered with unless discretion 
abused. /éid,* Macon and Western Railroad Company vs. Knott, 494; 
Born, Fr., & Company vs. Dallas et al., 499; Sewell vs. Holland, 
611; Sterling vs. Arnold et al., 6go. 


VOL. LIV. 47. 
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. Evidence conflicting, and defendant swore that it had not occurred to 
him that a witness was present, who resided in another county, and by 
whom he could prove material facts, until mentioned by witness for 
state, new trial ordered. Widener vs. State, 311. 

. Court confined to grounds alleged in motion. Shipley vs. Eiswald, 520. 


- Newly discovered evidence, facts within knowledge of defendant at 
time of trial, is not. Thompson vs. State, 577. 

. Newly discovered evidence as to a/iéi,; if drunkenness be the excuse 
for the defendant’s failure to know where he was when offense was com 
mitted, it should be alleged in affidavit. did. 

. Justice courts cannot grant. Dalton City Co. vs. Haddock, 584; Dough- 
ty, Pearson & Company vs. Walker, F. P., 595. 

. Materialty of evidence not appear, exclusion no ground of new trial. 
Clark vs. Hulsey, 608. 

. Witness made palpable mistake in testimony as to matter capable of cer- 
tain ascertainment by measurement; after trial, he made measurement 
and discovered error. This newly discovered evidence, properly pre- 
sented, demands new trial. Scofield Rolling Mill Co. vs. State, 635. 

. Grounds once ruled insufficient, that judgment will not be reversed on 
subsequent writ of error in same case, and on same motion. S/ater et 
al. vs. Manes, 671. 

. Grounds not verified by presiding judge, not considered. Hathorn et 
al. vs. Maynard, 687. 

. Non-resident client who has nothing to do with management of case, 
need not make affidavit to ground of motion based on newly discovered 
evidence within the county. Sterling vs. Arnold et al., 6go. 


OFFICERS. See Constitutional Law, 4, 5. 


ORDINARY. See County Matters, 12,13; Furisdiction, 1, 2. 
OFFICERS. See Constitutioual Law, 4, 5. 


PARENT AND CHILD, 

1, A dying mother requested a friend, the wife of plaintiff, to raise her 
infant, This was acquiesced in by the father, After the death of the 
father, his sister’s husband induced the plaintiff to allow the child to 
visit his family, in an adjoining county, oprecing to return it in ten days. 
Upon failure to comply with this promise, plaintiff sued out the writ of 
habeas corpus. Held, that he was entitled to the possession of the child, 
although it appeared from the declarations of the father, made during 
the last year of his life, that he desired his sister to raise the infant. 
Fanes vs. Cleghorn, 9. 

The release of parental authority to another is not revocable, without 
sufficient legal reason, Jézd, 

3. Homicide of infant son incapable of rendering service, parent cannot 
maintain action for. <Ad/en vs. Atlanta Street Railroad Company, 503. 


PARTITION, 
1, Return set aside, second return may also be excepted to. Lancaster 
vs. Morgan, administrator, et al., 76, 
2, The applicant hdd no such title to, or interest in, the property as to au- 
thorize a partition, Baggs vs. Baggs, 95. 
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MENTS. 
. Agent not in possession of written security, payment to, not discharge. 


PLEADINGS. 
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PARTNERSHIP. 


Money to purchase land, half the hands, half the stock and half the 
supplies, furnished by one; the other to pay rent for half the land, to 
superintend cultivation, and to furnish the other half of each of the 
items specified; profits to be divided, constitutes partnership, Urguw- 
hart vs. Powell, 29. 


. Firm not liable to laborers furnished by each partner, did. 
. Although defendant denies partnership, he may nevertheless plead set- 


off if partnership did exist. dzd. 


. Bill by one partner against others for account may be filed in county of 


residence of partner against whom no substantial relief may be prayed, 
Sloan vs, Cooper, 486. 


Howard & Soule vs. Rice, 52. 


. Debtor may direct appropriation of payment. In absence of direction, 


creditor may elect. Whitaker et al., administrators, vs. Groover, Stubbs 
& Company, 174. 


. Presumption of payment from lapse of time; there is none until statu- 


tory bar attaches. Thomas, for use, vs. Hunnicutt et al., 337. 





Although one sued as a surviving partner, denies the partnership, he 
may plead that if such partnership did exist, plaintiff was indebted to the 
firm, etc. Urguhart vs. Powell, 29. 


. Equitable plea must contain such allegations as would entitle defendant 


to relief in equity. Lackey vs. Bostwick, 45. 


. Non est factum may be filed after first term. Akin vs. Bartow Coun- 


ty, 59: 


. Draft paid by acceptors may be set out as inducement in suit against 


makers. Griffin vs. Lawton & Willingham, ro4. 


. Recoupment can only be pleaded for failure to comply with cross-obli- 


gations arising under same contract. did. 


. General issue, plea of, to note embracing counsel fees for collection, not 


demurrable. Dickson et al. vs. Saloshin, 117. 


. Defense that plaintiff was carrying on business of druggist in which 


contract was made without license, in violation of law; plea setting up 
must show to which school of medicine plaintiff belonged, and failure to 
obtain license from that school. Taliaferro vs. Moffett, 150. 


. Trespass for appropriation of land and action for use and occupation 


cannot be joined. McLendon vs. Atlanta and West Point Railroad 
Company, 293. 


. Declaration in short form against administrator of A, alleging that he 


is indebted on note, a copy of which is attached, the copy being a joint 
note signed “A & B,” is a suit against defendant in representative 
character. Fennings, adm’r, vs. Wright & Co., 537. 


. Non-joinder of B should be pleaded in abatement. After judgment it 


will be presumed that he is dead. Jézd. 


POSSESSION. See Ejectment, 8-171. 
POSSESSORY WARRANT. 


Purchaser at judicial sale, not lie against on ground that trespass was 
committed by levying officer. Finney us. Fechtner, 501. 
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POWERS. See Mortgage, 2, 3. 
PRACTICE IN THE SUPERIOR COURT. 


Though defendant be entitled to non-suit at conclusion of plaintiff’s 
evidence, yet if necessary testimony be subsequently introduced, verdict 
not set aside. Wernervs. Footman, adm’r, 128. 

. Non-suit awarded before plaintiff has closed his evidence, error. Wadk- 
er us, Supple, 178. 

. Request to reduce charge to writing should be made before commence- 
ment of argument. Gray vs. Obear, 231. 

. Supreme court, case returned from in order for trial at term when 7e- 
mititur is received. Thomason vs, Fannin, adm’r; Thomason vs, 
Poulaine, ex’r, 761. 

. Several claim cases pending in behalf of same claimant ; one was tried 
and property found subject. It was agreed that this case should be car- 
ried up to the supreme court and that the others abide its decision. Upon 
the remittitur being returned affirming the judgment, claimant with- 
drew the other claims. When the land was sold and the fund brought 
into court, claimant demanded the money: //e/d, that he was barred by 
his agreement, Bradshaw et al., vs. Gormerly et al. $57: 

. Agreement of counsel, though not in writing, executed on one side, 
binding. /ézd, 

. Sheriff’s deed not set aside on motion because of collusion between that 
officer and purchaser, Proceeding must be by regular suit, Harred/ e¢ 
al,, vs, Word et al, 649. 


PRACTICE IN THE SUPREME COURT, 


3. 


. Injunction granted after hearing; order refusing subsequent motion to 
dissolve not reviewed by this court prior to final hearing, Cook vs. 
Board of Comm’ rs, etc., 163 

. Objection to testimony in court below shown neither in bill of excep- 

tions nor record, not considered. Thompsonvs. State, 208. 

Mandamus not issue to cause judge to do that which when performed 

would give case no standing in court. Platen vs Fohnson, Fudge, 455- 


4. Though record shows that due-bill sued by person other than payee was 


not negotiable, yet if no objection was made in the court below and 
there be no assignment of error thereon, this court will not interfere. 
Bennett vs. Williams et al., ex’ rs, 525. 

Writ of error dismissed where evidence is not set forth, unless some rul- 
ing is complained of not dependent upon evidence for elucidation, How- 
ell et al., vs. Pope et al., 561, 


6. If dismissal be at first refused through misapprehension by court, and 


7 


upon argument of merits it appears that case cannot be reviewed with- 
out missing evidence, motion will then be snstained, 07d. 

. Attachment, judgment dismissing is final, and subject to separate writ of 
error. Sruce vs. Conyers, 678. 


8. Demurrer to whole bill overruled, or plea stricken; defendant may have 


exceptions certified and recorded to await final termination of case, 
Bradley et al,, vs. Saddler et al., 6817. 


g. Grounds not verified by presiding judge, not considered, Hathorn et 


al,, vs. Maynard. 687. 


10. Judge certifies that bill contains all that is necessarry for a full under- 


standing of errors complained of, and the clerk is ordered to cause a 
complete exemplification of record to be forwarded, etc., writ of error 
dismissed. Hammond, att’y gen., ex rel., vs. Brookins, ord., 695. 





II, 


12, 


13. 


15. 
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Bill not filed in clerk’s office until sixteen days after certificate of judge, 
writ of error dismissed. Smith, governor, vs. Walker et al., 695. 


Paper purporting to be bill of exceptions served before certified, writ of 
error dismissed, ichols, administrator, vs. Fraser et al., 696. 


Injunction case; bill of exceptions withdrawn on account of absence of 
service, served in time, refiled in the clerk’s office of this court, and case 
reset. Motion to dismiss made, because there was no record certified 
under bill of exceptions then before the court, sustained. did. 

Where clerk of superior court fails to forward bill after expiration of 
ten days allowed, until too late for proper term, and case is docketed for 
second term, writ of error dismissed, Phzlo vs, State, 697; Roebuck 
vs. State, 699. 

Service of bill upon solicitor pro ¢em., after adjournment of court, in- 
sufficient, Moughon vs. State, 698. 


PRESCRIPTION. See £uvidence, 26; Mortgage, 6, 


PRESENTMENT. See Criminal Law, 26—29. 


PRESUMPTIONS. 


I. 
2. 


Charge not set forth, presumed correct, Lackey vs, Bostwick, 45. 
Charge that if executrix (party to suit) by testifying, could clear up 
doubts in the case, and she failed to testify, jury might infer against her, 
error, Lmory, executrix, vs. Smith, for use, 27}. 


. Payment, no presumption of, from lapse of time prior to statutory bar, 


Thomas, for use, vs, Hunnicutt et al., 337. 


. Execution delivered to sheriff presumed to have remained in his hands 


during official term, Anderson vs. Blythe, 507. 


. Slight presumption, if any, that forms, etc., prescribed by ancient statutes 


6. 


and not embraced in Code, are still built upon by the legislature, Zdzd, 


Dower or child’s part, widow entitled to; having remained in posses- 
sion until right to dower was barred, presumed to have elected to take 
child’s part, especially where such course was most to her interest, 
Sewell vs. Smith et al., 567. 


PRINCIPAL AND AGENT. 
i. 


2. 


Payment to agent of amount due on written security, but who is not in 
possession thereof, not discharge. Howard & Soule vs Rice, 52. 
Husband may be made agent. by wife who has a separate estate. Wells 
vs. Smith & Co., 262. 


. Declarations of agent inadmissible against principal, it not appearing 


when they were made. Adams & Brother vs. Humphreys, 496. 


. Where A orders goods for B, and bill is sent to A made out against B, 


A has prima facie right to collect as agent of vendor. 67d. 


. Declarations of agent as to property inadmissible without proof that 


agency extended to such property. TZoole & Price et al. vs. First Na- 
tional Bank, 497. 


. Trover by principal against purchaser of notes from agent; if principal 


settled with agent taking his note, it is ratification of sale, Zurner vs. 
Wilcox, Gibbs & Co,. 593. 


. Corporation is bound by fraudulent conduct of agent. Scofield Rolling 


Mill Co. et al. vs. State, 635. 


. Collusion between agents within scope of authority, to defraud principal 


of one of them, latter cannot recover from other principal. Zdzd. 
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g. The state acts through agents so far as her interest in the Western and 
Atlantic Railroad is concerned. did. 


PRINCIPAL AND SECURITY. 


1, Holder, believing note paid, so informed security, who knew nothing to 
the contrary for five years, when suit was brought, latter discharged, 
Whitaker vs, Kirby, 277. 


PROHIBITION, 


1, Justice of peace restrained from setting aside judgment by, Doughty, 
Pearson & Co, vs. Walker, F. P., 595. 
2. Application sanctioned in vacation, but return must be in term, bid, 


PROMISSORY NOTES. See Negotiable Instruments, 2, 3. 
RAILROADS. See Corporations, 3, 4. 


1, If slave killed was on train as passenger, defendant is liable; if as ser- 
vant of member of military organization for which transportation was 
obtained, not liable, Muscogee Ratkroad Company vs. Redd, ex’r, 33. 

. Appropriation of land by railroad gives right of action to owner. But 
purchaser from owner cannot sue for value or for use and occupation as 
on implied promise. Alc-Lendon vs, Atlanta and West Point Railroad 
Company, 293. 

. Depot, goods destroyed by fire in, action brought in county where de- 
stroyed. Central Railroad and Banking Company vs, Smith, 499. 
Employee, liable for injuries to whether resulting from running of trains 
ornot. Thompson vs, Central Railroad and Banking Co., 509. 

. Employee, to recover, must be wholly blameless, but this need not be 
shown as condition precedent, 02d. 

. Enjoin, use of right of way where land-owner has recovered judgment 
for damages on ground that other company has claimed property, equity 
will not. Remshart vs. Sav. & C. R. R. Co., et al., §79- 


REBELLION. See County Matters, 4, 5. 


RECOUPMENT. ; 


1. Only pleadable for failure to comply with cross-obligations under same 
contract, Griffin vs. Lawton & Willingham, 104. 


REGISTRY. See Husband and Wife, 1g-16. 


RELIEF ACT OF 1868. 


1. Creditor promised in 1863 to accept in payment Georgia and Confed- 
erate bonds. Debtor sold property, purchased bonds and tendered them 
to former, who refused to accept, whereby bonds were lost to latter. 
Such defense should have been set up to action at law, and judgment 
having been rendered, a motion to open the same under relief act of 
1868 was properly dismissed on demurrer, Thomason vs, Fannin, 
adm’r ; Thomason vs. Poulaine, ex’r, 361. 

. Judgment reduced under act of 1868, execution issued, property was sold 
thereunder, and plaintiff participated in proceeds, Plaintiff cannot, af- 
ter lapse of three years, move to vacate order reducing, on ground that 
pleadings showed no legal cause for reducing. Funnin vs. Durdin 
et al,, 470. 
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ROADS AND BRIDGES. See County Matters, 1,7, 10, 11. 





SCALING ORDINANCE. 
1. Note dated October 17th, 1861; no proof that it was intent of parties 
that it should be payable in Confederate money, not competent for jury 

to scale. Rawson vs. Cherry, 276, 










SERVICE, 

1. County commissioners, suit may be brought against and service perfected 
on majority. Collins vs. Hudson et al., com’rs, 25. 

2. Solicitor pro tem., service upon after adjournment of court, insufficient. 

Moughon vs. State. 698. 











SETTLEMENT. See Compromise and Settlement. 
SHERIFF, See Levy and Sale, 1, 5, 8, 9. 





SLANDER, 

1, Words imputing to Aa felony by night, with addition that “when I 
drove him off, I saw B standing at the road holding a torch for him,” 
actionable fer se at suit of B. Hooper vs, Martin, 648. 








SPECIFIC PERFORMANCE. See Equity, 30-34. 






STOCKHOLDERS, See Corporations, 2, 7. 


STOPPAGE IN TRANSITU. See Vendor and Purchaser, 3. 





SUBROGATION. See Zguity, 76, | 







TAX, 


1. Default of tax collector occurring in 1867, homestead liable therefor. 
Brooks vs. State, 36. 

2. Possession of homestead by family for four years, not discharge it from 
lien created by execution of bond. Jézd. 

3. Notice of closing of books to be given by thirty days’ notice in newspa- 
paper or other legal notice, Thirty days before closing, one advertise- 
ment was inserted in paper, but was posted at city hall for full term: 
Held, sufficient. Mayor and Council of Brunswick et al. vs. Finney 
et al., 317. 

4. Statute requiring taxes to be laid specifically for each special purpose, 
not illegal to assess certain per cent. in gross, and then define in detail 
purposes. did. 

5. Taxes, by charter, made payable in quarterly installments, corporation 
may postpone collection of any installment. did, 

6, Exempted from taxation; certain species of property may be, provided 
tax be ad valorem and uniform upon property taxed, Jfayor, etc., of 
Athens vs. Long et al., 330. 

7. Railroads, and property thereof, except where otherwise provided in 
charter antedating the Code, taxed as property of natural persons, Cen- 
tral Railroad and Banking Company et al., vs. State, gor; State vs. 
Georgia Railroad and Banking Company, 429. 

8, Competent for legislature to grant to corporation exemption from tax- 

ation. If such grant antedated the Code, it cannot be withdrawn, a/iter 

if dated subsequent thereto. bid. 
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g. Western and Atlantic Railroad Company not liable to greater tax than 


one-half of one per cent. on net income. Western and Atlantic Rail- 
road Company vs. State, 428. 


. Municipal corporation may tax businesses of those who have already 


obtained licenses from state; but it cannot require that they take other 
licenses from it as condition precedent to doing business. Wright & 
Hiill et al. vs. Mayor, etc., of Atlanta, 645. 


TENDER, 
I, Equitable plea filed to ejectment alleging that deed under which plain- 


tiff claims was mortgage, must tender amount due. Zackey vs. Bost- 
wick, 45. 


2. Time when made, and averment of continued readiness to pay, essential 


elements in plea of tender. Cothrans & Elliott vs. Mitchell, 498. 


TRESPASS. 


1, Malicious suit, trespass for; where there was some evidence of malice, 


error to charge that vindictive damages could not be found. Dye ws. 
Denham, 224. 


Damages peculiarly for the jury. dzd. 


. Railroad company, trespass against for occupying land, properly brought, 


under act of 1869, in county where committed. Central Railroad and 
Banking Company vs. Carswell, trustee, 251. 


. Appropriation of land by railroad company gives right of action to 


owner. McLendon vs. Atlanta and West Point Railroad Co., 293. 


. Subsequent purchaser from owner cannot maintain action for value, or 


for use and occupation, as on implied promise. did. 


. Trespass for appropriation of land and action for use and occupation 


cannot be joined. did. 


. Homicide of infant son incapable of rendering service, father cannot re- 


cover for. Allen vs. Atlanta Street Railroad Company, 503. 


. Felony, where for¢ complained of, prima facie, amounts to, prosecution 


of agent of company or excuse for failure to prosecute, must be alleged. 
Lbid. 


TROVER. 


I, 


Conversion alleged on day subsequent to suit; may be amended by sub- 
stituting day prior thereto. Toole & Price et al. vs. First National 
Bank, 497. 


2. Defense not valid as set-off, good in mitigation of damages. Turner vs. 


Wilcox, Gibbs & Company, 593. 


TRUSTS. 


2. 


3: 


4. 


Holder of bond for titles makes arrangement by parol with B., that lat- 
ter should pay balance of purchase money, take title in his own name, 
exchange for city lot, sell lot and after paying himself amount advanced 
and a debt due him, turn over balance to former, This created a 
trust, and in suit for profits, not error to charge that the parol proof should 
be clear and satisfactory. Morrison vs. Ball, 212. 

Male sui juris, trust cannot be created for benefit of. Gray vs. Obear, 
231, 

Executed, trust is where there is nothing for trustee to do beyond that 
which is contrary to law. did. 


Paper purporting to be return to ordinary, but which does not appear to 
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have been examined, etc., not evidence for trustee. Saxon et al.,adm’rs, 
vs. Sheppard, 286, 

5. Declarations of trustee inadmissible in his favor or for his administrator. 
Lbid, 

6. Discharged by proof that funds were dona fide invested in Confederate 
securities even though no affidavit under act of 1866 be filed. Jézd., 


Nelms et al. vs. Summers, ord’y, for use, 605. 

7. Confederate money, though received by guardian in good faith, yet, un- 
less kept separate from his own funds, liable to ward. A/c Whorter vs. 
Tarpley et al., 291. 

8. Deed with warranty signed by trustee not bind him individually unless 
such intent appear. Skhacklett vs. Ransom, 350. 

9. Application for leave to sell stating that trustee had been offered $7,000 
for property by A, which was sanctioned. Private sale to A for $7,000 
valid. zd. 

10. Estopped from claiming property as his own, trustee accepting with full 
knowledge is. Ad/len vs. Solomon et al., 483, 

11. Guardian purchases with funds of ward but takes title to himself, he 
holds in trust. Sterling vs. Arnold et al., 6go. 

12. Where such property is levied on under f. fa. vs. guardian and is claimed 
by ward under conveyance made by guardian subsequent to judgment, 
date of such deed will relate back to purchase. Jéid. 

13. If money of ward paid in part for property, it is fro tanto protected, 

Same rule as to improvements placed thereon. Jézd, 


USURY. 
1. Accord and satisfaction of, there may be. Rogers vs. Ball, 15. 

2. Deduction at time of settlement of debt not amount to, though so agreed 
by the parties. /dzd, 

If payment be in property at value greater than debt, with further addi- 

tion to price on agreement that advance is in satisfaction of usury, and 

creditor gives note for excess over debt, and pays it, such action consti- 
tutes accord and satisfaction. Jézd, 

4. Dollar Savings Bank had no authority, under charter, to charge usury. 
Candler et al., trustees, vs. Corra, 190. 

5. Payments of usury madein course of mutual dealings between parties, 
but no final settlement had, statute of limitations not run from dates of 
payments. J/dzd, 

6, Loanand Building Association, contract of member for advance under 
charter, not usurious on face. Redwine vs. Gate City L. and B,. A. 474. 

7. Plea to ejectment which attacks conveyance from defendant to plaintiff 
on ground of usury, is legal defense and need not tender money borrowed. 
Sugart vs. Mays, 554. 

8. Deed made as part of usurious contract, void as title. Jéid, 

g. Where issue was whether transaction was loan with absolute deed as 
security, not competent to prove lender’s custom to lend on such security, 

Lid, 


° 
3 


VENDOR AND PURCHASER. 
1. Purchaser in good faith, in ignorance of rights of owner, from one who 
has no title obtainsnone, Compton vs. Cassada, 74. 
2. Vendor cannot remain in possession and enforce claim for purchase 
money. Odell vs. Reed, 142. 
Stoppage in ¢ransitu, right of, superior to attachment levied before goods 
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reached destination. Landauer & Bro, vs. Cochran, McLean & Co., 
433: . 

4. Title does not pass where goods were obtained by fraud, and vendor may 
claim. did, 


5. Compensation for damages from using railroad, afterwards assessed, 
passed to purchaser of land. Wilkinson & Wilson vs. Chew, 602. 


VENUE, 
1, Land in two counties; suit in one before adoption of constitution of 
1868, but trial after; recovery had for entire tract, Barnes et al., vs. 
Underwood, administrator, 87. 


. Affidavit to foreclose chattel mortgage must allege that defendant re- 
sides in the county, Callaway vs. Wells et al., 167. 


Trespass against railroad company for occupying land with road-bed, 
properly brought, under act of 1869, in county where committed, Cez- 
tral Railroad and Banking Company vs. Carswell, trustee, 251. 


. Criminal case, to change venue in; whether jury can be obtained must 
be ascertained as prescribed in Code, section 4682, Brinkley vs. State, 


S71. 

. Insurance company must be sued in county where principal office is lo- 
cated, or where it has agency, or place of doing business, Zmpire State 
Insurance Company et al., vs. Collins, 376. 


. Georgia Home Insurance Company, of Muscogee, purchased business 
of Empire State Insurance Company, of Bibb, and assumed its liabili- 
ties. Suit was brought by holder of policy of latter company against 
both companies in Bibb, The agent of the Georgia Home was served, 
and a copy was left at place where Empire Insurance Company had 
agency at time of issuing policy: e/d, that such action could not be 
maintained against Empire Insurance Company, because it had no 
agency in Bibb at time of suit; nor against Georgia Home, for want of 
privity. Lmpire State Insurance Company vs. Collins, 376. — 


. Bill by one partner against others for account may be filed in county of 
residence of partner against whom no substantial relief is prayed, Sv/oan 
vs. Cooper, 486. 

. Railroad, goods destroyed by fire in depot, action may be brought in 
county where destroyed, Central Railroad and Banking Company vs. 
Smith, 499. 


VERDICT. See Criminal Law, 17, 78. 
WAREHOUSEMEN. See factors and Warehousemen, 


WARRANTY. 

1, Action for breach of; omus cast on defendant by proof of sale by sheriff 
under fi. fa. against third person and possession by defendant in /. fa. 
after rendition of judgment, and surrender of possession by plaintiff to 
purchaser. TZaylor vs. Stewart, 81. 

. A gives B bond to make title when purchase money is paid. B sells to 
C, but by consent the bond is canceled and A makes deed toC. On 
action by A against B, for purchase money, latter cannot set up failure 
of title. Gordon et al., vs. Phillips, 240. 

. Deed containing warranty signed by trustee, not bind him individually 
unless intent appear, Skhacklett vs. Ransom, 350. 
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4. Pleato action for price of guano should state that article was not rea- 
sonably suited for a manure, or was worthless; or to the statement that 
it was properly used, it should add that the seasons were propitious. 
Wilcox, Gibbs & Cowpany vs. Cunningham, ggo. 


5. Land sold as so many acres “more or less,” both parties having equal 
opportunity to judge, recovery not had for deficiency. Stephens vs. 
Hudson, 513. 










WESTERN AND ATLANTIC RAILROAD. See Zax, 9, Principal 
and Agent, 9; 







WILLS. 
1, Devise to wife during natural life for sole benefit of her and three chil- 
dren, with provision that life interest should not be transferable; that 
place should not be cultivated by any person’s hands except wife’s and 
children’s, and that at her death it should be sold and equally divided 
between the children. Widow, who was also executrix, had no authority 

to lease plantation for twenty years. Zrammell et al.vs. Fohnston et al, 


340. 
2. Devise of life interest did not make subsequent provision against trans- 
fer void. bid. 


3. If scheme of testator could not be carried out, chancellor should have 
been applied to for direction, did. 






















WITNESS. 
1. Doubtful whether 5th section of relief act of 1868, making both parties 
competent, was intended to repeal act of 1866 making exception where 

one is dead, Hollis et al., ex’rs, vs. Calhoun, 115. 


2. One party being dead, other incompetent, even though depositions of 
deceased be in court, Aditer, if read. Jbdid. 


3. Plaintiff incompetent, other party being dead, where no benefit is claimed 
under ordinance of 1865. Zippen vs. Byrd, adm’r, 119. 


4. Party incompetent where opponent is dead though he negotiated, during 
life of deceased, with administrator, then acting as his agent, Whita- 
ker et al,, adm’rs, vs. Groover, Stubbs & Co., 174. 


5. Executor competent to show how note made by him, and which he 
claimed to represent advancement, was included in inventory, Incom- 
petent as to matters which passed between him and testator, Williams 
vs. McDowell et al,, 222. 
















6. Entry by survivor on obligation to deceased, inadmissible, Gray vs. 
Obear, 231. 

7. Charge that failure of executrix (party to suit) to testify was ground for 
jury to infer against her, if by her evidence she could clear doubts, error. 
Emory, ex’x, us. Smith, for use, 273. 

8. Issue between children of A and executor of B, A. is incompetent as 
to what passed between him and B, since deceased, at sale of trust prop- 
erty, to show notice of trust. Virgin et al, vs. Wingfield, adm’r, 451. 

g. Vendee sells to C without having paid purchase money. On bill against 
administrator of C to enforce lien, vendor is incompetent, Steele vs. Brown 
et al., 498. 

10, Donee seeking to have specific performance of gift from administrator 
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of donor, competent to contradict testimony as to conversations had 
with her since donor’s death, Porter vs. Allen, adm’r, 62}. 

11. Husband competent witness for wife in civil suits, Zézd, 

12, Claim; though one of plaintiff’s in 7. fa., who are assignees of judg- 
ment, be dead and administrator be made party, claimant is competent 
as to facts disconnected with deceased and transpiring since his death, 
Sterling vs. Arnold et al., 6go. 


YEAR’S SUPPORT. See Administrators and Executors, 7. 





